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(Testimony of John McCune.)

Q. What work was that?

A. Well, I worked a few shifts up there on a claim

called the Dave Lewis Hope, I believe, Lewis Hope,

would not be positive whether there was a Dave at-

tached to it or not.

Q. Where Avas that claim?

A. It is on the North Star ground, what they call the

North Star ground now.

Q. Do you know where Oddie Mountain is?

A. Yes.

Q.. How does this claim lie with reference to Oddie

M^ountain?

A. It lays right on Oddie Mountain.

Q. When did you do this work?

A. I would not be right positive about the date; but

if I remember right it was along about the first of Feb-

ruary.

Q. What year? A. 1902.

Q. What did this work consist of, what kind of work

was it?

A. It was a crosscut you might say; an open cut.

Q. Now can you describe any way so the Judge

would know about where on that hill that cut was put?

A. Well, I don't know.

The rOUKT.—Can you describe it with reference to

any other work, or monument?

Q. Somethino' that is there now, for instance?

A. Sonsething that is there now?

Q. Yes.
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(Testimony of John Mc-rnne.)

A. W(^ll, I will toll ycMi; I was only n]) thoro onco

after I done this ^^•ol•k^ after lliis out lit started to work

there, and the work that wo doiio was below their shaft,

that is, the first shaft they start(Ml.

(2. Is the hoist on that shaft now?

A. Well, I don't know; I ha von' t been around on

there for these last two years, bnt I was up there once

after I done this work; I only conu^ in and out of Tono-

pah once and a wliile for supplies; I am not staying"

right in Ton()])ah, and I airi not posted on there, on any-

thing of the kind, for I am in to-day and out to-morrow;

I come in there for supplies once in a while.

^Q. You know where the North Htar shaft is on Mount

Oddie?

A. The first shaft they started I know where it is;

may have started a dozen more for all I know.

The COURT.—Where was this point with reference^ to

that North Star shaft; was it close to that?

A. What?

(}. Was it close to the North Star shaft, th(^ work you

did? A. Yes, wasn't very far froin it sure.

(2. When did you go up there; you think you went up

after you did thi^ work one time, when was that?

A. I don't know, it was i)robably a month or six

weeks after I done the work; would not be rii;ht posi-

tive.

Q. How did the cut look then when yon went back up

tlnn-e? A. It was (M)V(M'(mI u]).

(}. \\\\i\t v,as it covered np with?

A. \\'ilh a dnni]), the company dum]), I sui)pose.
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(Testimony of John McOnne.)

Q. Now, (lid 3'ou use any powder and steel in doing;

this work? A. Yes.

Q. Where did you get that powder and steel?

A. Davis & Lothrop's, I guess.

Q. Who showed you where to go to work?

A. Dave Lewis.

Q. Did Dave Lewis go up on the hill w^ith you?

A. Yes.

Q. Did Dave Lewis sliow^ you any monuments or any-

thing up there?

A. Well, he showed nie the distances; showed me.

what he called the location monument, and I didn't even

look at the notice; he showed me one, and he says,

^^This is my location monument," and we just stood

there, and lie said, "There is another monument,'' so 1

didn't pay much attention to the monuments, to tell the

truth, hut this location monument I did.

Q. Where was that location monument?

A. Well, it was u]) on the ridge, on the ridge there,

about, I guess, north of where we done the work.

Q. About how far north would you figure it?

A. It might be a little bit west of north.

Q. About how far?

A. I didn't have any compass for that.

Q. How far would you guess it to be?

A. Well, I would guess it probably 300 feet, some

place in that neighborhood.

Q. Did you see ;'ny other work on the top of that

hill when you went up there that day?
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(Testimony of John ^IcCnne.)

A. W('ll, down Ix'low, there wjls a litth^ work douo

there; 1 si)()ke to old Dave, s ivs I, ''Wliose work is that

down there," and ho says that

—

:Mr. (rOODWIX.— I i)iov(^ to strike that out what they

said there, and object on the oTonnd tliat unless the

declaration is made in th(^ presence of a co-locator, or

some of the plaintiffs in tlie action, it cannot bind us.

The (\)UKT.—Xot th(^ objection and an excei)tio)i,

and I will take it, subject to the objection.

Q. \Vhat was that conversation; what about that

work?

A. We went ui> to tlie location monument, I made

the remark, says 1, ''Dave, wliose work is tliat down

there?" and he says, '^ThiU ain't on r.iy around at all";

so I didn't <.>() down and investigate it at all.

il ^Vhi(•h direction was th;it v/ork from the location

monument?

A. \Yell, west, you mi,<>ht say a little west.

Q. ^^'ell, about hoAV far west, up or down the hill?

A. Down the hill.

Q. Down th(» hill? A. Yes.

Q. Could you se(^ from where you w(M'(^ whether it

was a shaft, or cut. or what it was?

A. I sliould judiLic 1 thought it was a cut; that it,

I wasn't down to the i)laee, and ti;e work at all. but I

supposed it was ;> cut rnnnin*^- into the liill.

IQ. How far was that ent wliiM-e yon nuide the cut?

A. \V(d1, 1 uuess it wonld be a littb' less tli^n the lo-

cation monument.
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(Testimony of John MeOune.)

Q. A little less than the distance of the location

monument?

A. It was clown the hill; well, you could safely say

3O0 feet.

Q. Did any one assist you in doing this work?

A. Yes.

Q. Who was it? A. Enright.

Q. When you went up to do this work w^as there any

cut where you started this cut in?

A. There was a little work there, not anything to

speak of.

Q. A little work? A. Yes.

Q. How much work was it, a foot deep?

A. Oh, it was just a little work done; that is, you

could not call it work, it was just enough to show that

somebody had been on the ground, I guess.

iQ. Been scratchin^g there?

A. Well, that is all it was; it wasn't no location work,

or anything like location work; I could not call it lo-

cation work at all.

Q. How deep did you say this hole was when you got

there? A. Which hole?

Q. The work you found when you got there?

A. Well, it didn't exceed a foot, I said, I guess.

iQ. How wide was it?

A. Oh, it was just enough to show that there was

somebody there, it was kind of drawn, or shoveled, the

dirt, or I don't know whether they had a shovel at all or

not.
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(Tostimony of John McC^iiio.)

Q. Wlio })ai(l yon for this work?

A. Dave Lewis.

Q. Do yon Iniow when In^ paid yon?

A. He paid nie abont, I think it was within tlie next

day sometime.

Q. The COrUT.—Tlie next day after doing the work?

A. Yes; it was along in the evening some time; it

was next evening, I believe.

Oi'oss-examination by :\rr. GOODWIN.

Q. Yon say this cnt that yon have testified to was

sonth, was it, of tlie i)oint w]hm'(^ tliey started their first

shaft, the North Star people started tluMr first shaft?

A. What cnt is that?

(J. Where yon worked? A. South.

Mr. PITTMAN.— I did not understand him to say that.

Q. Do yon know where the North Star Company

started their first shaft?

A. Yes, I was over the ground once after I done the

work.

il \\\wn they first started their shaft?

A. Yes, tlie first shaft they started.

(I Was tliis ])hi('e wliei-e you worked soutli of that?

A. No, I never liad the (•onii)ass; if I got the thing

located right, it is west; 1 call it west.

Q. With n^erence to the monument, was it above tlie

shaft, or below the shaft?

A. Where 1 done this work?

il Yes. A. It was below the shaft.
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(Testimony of John McOune.)

Q. It was below the shaft? A. Yes.

Q. How many posts did you see; how many monu-

ments?

A. Well, I will tell you, there was monuments all

around the hill there, that is, more or less, and I didn^t

go around to the monuments.

Q. How many did you see that you understood were

the Dave Lewis Hope monuments?

A. Well, I will tell you, I didn't even look at Dave

Lewis' notice.

Q. How many did Dave Lewis tell you were his that

you saw?

A. He says, ^^There is my location monument," and

he says, '^I run a thousand feet this way, and five hun-

dred feet," he says, ^^north."

Q. That is a thousand feet south and 500 feet north?

A. Yes.

Q. Was it north or a little west of north?

A. Which?

Q. The direction that he run?

A. I didn't have a compass, I told you I never tried

the compass on it, and I don't know; I supposed it was

south.

Q. The reason I ask you, in your direct examination

when you said the distance, I understood you to say

north, or a little west of north, was that right?

A. Yes, I don't know how it varies; it might be a lit-

tle west of north.
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(Testimony of John McCnne.)

(}. Did lie i)()int out to von any other stakes that ho

claimed as the Daye Le\yis ITope stakes?

A. He went from this location monument south, and

he says, ^'There is my monument up there"; there was

three monuments.

(2. How far was that monument from where you did

the work? A. Well, I ouess it was

—

Q. Kioht close there, wasn't it?

A. No, this was the (Mid monument that we went to;

it didn't take much of a monument there, just a few

rocks piled up; and he said he wanted to measure that

particularly, and \ye measured it; 1 didn't pay much at-

tention to it, to tell the truth, but if 1 remember right

it lapped oyer onto the company ground, I rt^nember.

Q. That is, it lapped oyer a little bit onto the Mizpah?

A. Yes; if 1 remember right, if I didn't make a mis-

take in the tape; the wind is blowing up and down hill,

and oyer rocks.

Q. This stake that he told you was the south center,

was down there on the Mizpah ground, wasn't it?

A. No, 1 didn't see that stake, the corner stake; I

said there was three monuments, according to our meas-

urement it lapped oyer.

Q. Did he claim one of those stakes as his?

A. No, sir; he says, ^^There is my stake up there, that

is my corner monument"; I didn't go u]), there were

three monuments there.

Q. Now, you spoke about some work haying been

done where you started in to \york?
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(Testimony of John McOiine.)

A. Yes, a little work.

Q. Did it look like anything had been filled in there?

A. No.

Q. Nothing' of that sort? A. No.

Q. Where was the nearest work to this; did yon see

any other work aronnd close there?

A. No, not only this cnt I speak of, from the location

monument.

Q. You say that was about 300 feet from the loca-

tion monument?

A. Well, yes, somewheres in that neighborhood.

Q. About 300 feet west?

A. Well, you might call it—it might be a little south.

Q. A little south of west?

A. Yes, I don't know, a man running over the hills

there, he ain't supposed to know exactly.

Q. Was it so you could see it standin^g there at the

location monument? A. Yes, it was there in sight.

Q. Who paid you for that work ?

A. Dave Lewis.

Q. Did Dave Lewis pay you himself, did he hand youi

the money? A. Yes, that is what he done.

Q. You say you worked two shifts?

A. Three.

Q. Three shifts, was it?

A. Yes, T worked three and Enright worked four; 1

omly charged old Dave Lewis for three shifts.

Q. When Avere yon last on the ground at this point?
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(Testimony of Jolin McCiine.)

A. I o^iess it w«ns alono- probably the last of Fobrn-

ary.

(2. Wasn't it later than that that you say you werei

u]) tli(M(* after th(^ XoT-th Star started its shaft?

A. 1 don't remember; I know 1 went along the side,

hill one time after they had started the first shaft, and

if I ain't mistjiken, it was along the last of February

some time.

Q. Supposing they did not stait their shaft there un-

til some time in June, as a matter of fact; supposing you

are mistaken and they did not start their shaft there un-

til some time early in June?

A. Well, I am convineed that it was aloiiii Uk^ latter

part of February, or the first of ^larcli that I went over

the ground.

Q. And as I understand you, when you went over the

ground this time, thty had alrea^ly staited their first

shaft? A. That is right.

(^ If they did not start their shaft until some time

in June, you are ba<lly mistaken as to the date, aren't

you? A. Well—

i}. I don't say you ari^ mistaken; I say supposing, as

a matter of fact, th(\v did not start the shaft until some

time in June, and yon saw them after they started the

shaft, you must be mistaken as to the time?

A. Well, certainly.

i}. I do not say yoti are mistaken, but it is just on

that assumption. Wliat shaft was this work in that you^

say you saw there wlien you started your cut?
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(Testimony of John McCiine.)

A. Ob, it was just, you might merely say it was.

scratched on top of the ground.

Q. How long was it and how deep was it?

A. There wasn't anything to it; it was just enough to

show somebody had been there at work.

Q. Did you start in this same place?

A. Started a little it below, I guess, Dave Lewis says,

^'Cut in here."

Q. When you got through with your work there, you

had cut out whatever this was, hadn't you, that is, you

drove into it, and had sort of swallowed it up, hadn't

you?

A. We started right below, just below that, and run

a cut in.

Q. Started below and ran a cut into the mountain,

and when you got through this work was all taken up:

by your work, wasn't it? A. Yes.

Q. Do you know where the cut is now ; that is, do you

know what condition it is in now, whether it is covered

with the dump of the North Star?

A. That is what I was telling you a while ago; the

last time 1 was over the ground our work was covered

up there with the company dump.

Q. When you were there last was there any shaft

sunk where you had worked?

A. No, the shaft, that is what tliey call the company

shaft there

—

(Q. I don't mean the comjiany shaft, I mean the point

where you did your work, when you were last there was
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(Testimony of John McCnne.)

a little sliaft sunk, say 7 fc^et deep and 5 by 8 in the

clear, riulit in Hk^ bottom of the work that yon did?

A. WluMi, nftei- I went ont there the second time?

Q. Yes? A. No, onr work was covered up.

Q. Yonr work was all covered up then? A. Yes.

Q. Now, tell me a^ain, as near as you can, when it

was that you went back there and saAv this work covered

up, or that is, went back and found that the work was

covered up?

A. Well, by George, I am right positive I was out

there, it might have been along in March sometime, I

should judge.

Q. Along in March some time?

A. Yes, I would not be positive about it, I should

judge it was along in March some time.

Q. WIhmi did you first talk to persons, other than

Dave Lewis about this work? A. When?

(^ Yes, when did you first tell i)eople about having

done this Avork?

A. 1 don't know as I talked to anybody about doing

the work.

•Q. Did .Ml-. Golden or .Mr. Kamsey speak to you

about it? A. No.

Q. DidnM Mr. (Jcddcn ever S])eak to you about it?

A- Not that I remember of; I don't b(diev(» Mr. Gold-

en or Mr Ramsey either, ever spoke to uie about the

work; they know 1 done I he work all right, but 1 don't

rememb(M' that either one of them (»ver s])oke to me

about doino this work; not that 1 remember of.
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(Testimony of John McCune.

)

Q. Don't you know that Mr. Golden came to you and

talked to you about it, and went through the whole

thing and asked you all about it, and when you did it.

and how much there was? A. I say no.

Q. You say no? A. Yes.

Q. Well now, are you sure of that?

A. Yes, he never made any remark of the kind to me

that I remember of.

Q. Don't you know that Mr. Golden did talk with

you, and that you made an affidavit, and signed and

swore to it, and delivered it to him?

Mr. METSON.—I object on the ground it is incompe-

tent and immaterial, and the time, place and circum-

filances are not stated.

The OOT^ET.—That would go to show whether he had

a talk or not.

Mr. GOODWIN.—It is not for the purpose of proving'

the contents of the affidavit.

A. I swore to an affidavit all right, but it wasnH to

Frank Golden, it was for Dave Lewis.

Q. If Mr. Golden says that he has an affidavit of

yours

—

The COURT.—He might have au affidavit of his made

for somebody else. We only want to get at the facts.

Mr. GOODWIN.—If your Honor i)lease, right now I

ask counsel if they have such an affidavit as is referred



318 JcroiHC P. J*(ui('r <t al. rs.

(Testiniony of Joliii McCuiiu.)

to on ^\v. (foldcii's l(^tt(^r to pi'odnoo it, and oive it to me
as a basis of cross-exaininatioii of this witness.

(Counsel for def(^ndant state they have no sucli af-

davit.)

Mr. METSON.—I never heard of such an affidavit until

I saw ^fr. Golden's letter.

Q. Now, since you have heard the talk here between

counsel and his Honor and myself with reference to Mr.

Golden, did it refresh your I'eD'.oi-y at all as to liavinu

made an affidavit, and deliverinji: it to Mr. Golden?

A. No.

Q. You heard a good deal about the Dave Lewis.

Hope claim there about that time, didn't you?

A. Oh, yes, but I didn't pay much attention to it; the

ground was located, and 1 Avas looking after something

that wasn't located.

Q. Where was this stake situated that Dave Lewis

took you to as liis discovery stake, where was that sit-

uated witli reference to this cut that you run?

A. Well, it might be a little west of north, or it might

be almost due north for all T know, for I didn't have the

compass on it.

il. \U\\ you would say if not exactly north, if any-

thing, it was a little west of north?

A. Yes, if anything, it was a little ucst of north.

(J. And about how fai- off?

A. Well, about ^i(M) feet, sonuMvheres in tliat iieigh-

b()rii(M)(l. 1 don't just icuiemlier.
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(Testimony of John McCune.)

The COURT.—That is your best recollection; yon

didn't measure it, and didn't liave a compass?

A. No.

Q. Did you see a notice there?

A. Well, there was a notice there, but I didn't readj

it.

Q. What kind of a stake was it?

A. Was no stake at all, a monument built out of

stone.

Q. A monument built out of stone, and how high?

A. Oh, it was probably, maybe three and a half feet,

somewheres along there.

Q. And there was no stake in the top?

A. No, the location monument w^asn't.

Q. To refresh your memory: Wasn't there a stak-

that looked like a 4 by 4 that had been split in two?

A. It wasn't there the time I was there at the monu-

ment.

Q. It wasn't there the time you were there?

A. No.

Q. Are you sure of that?

A. \Vell, yes; it was down on the corner of what he

called the corner monument, where them three monu-

ments was at a distance, there was a stake in one of

them.

q. There was a stake in one of them? A. \es.

Q. And that, as I understand you, was down in the

Mizpah ground? A. It cornered.

Q. It c(u-nered on the Mizpah? A. Yes.
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(Testimony of John McCnne.

)

i}. S(>, as 1 gather it from y(Mi, yon made the cut a

litth' sonth of \v!iei-e tli(^ Xoith Star lirst started tlieir

shaft; sontli oi* \v(^st down hill, Ixdow? A. Yes.

(2. Tiiat is the fact? A. Yes.

Q. Abonr HOO feet north or a little northwest from

there was a monument which Dave J.ewis told you was

his discovery monument, and in which there was a no-

tice that you didn't read?

A. I didn't lo(dv for th(» notice.

(2. Then south from there, a distance of how far,

about a thousand feet? A. Which?

i). Down to the Mizi)ah, to thai corner that was on

the Mizi)ah? A. Well, yes, about a thousand f(HH.

(2- You were away about a thousand feet down to-

wards th(^ Mizpah and on the Mizi)ah saw another stake

that he pointed out to you?

A. I wasn't up to those monuments.

i}. But as I understand from you, he ]>ointed out to

you a stake on the Mizpah ground, a little ways on tln^

Mizpaii ground, that he said was one of his stakes?

A. Yes.

(I That is a fact, is it? A. Yes.

(2- Was (hat stake in lino with the discovery stake

and your cut running on down a thousand feet?

A. In line; iiow do you mean?

(2- Here is wiial 1 mean: Sui)i)osing here was tiic

(iiscov(M'y stake?

A. 11 may h)ok ill I'ight on ])ap('r, hut his end monu-

ments came right up to the Miz]>ah, wliat we sui)pos(Ml
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(Testimony of John McCune.

)

was the Miizpah, and three monuments there, and I

didn't go up to the monument; th^re was a stake in one

of them, some kind of a stake; I don't know whether it

was a post or square stake; or wliat it was; three monu-

ments built out of rock, and there Avas a post of some

kind in one of them.

Qi. And he told 3"ou or claimed to you, that one of

those stakes was his, didn't he?

A. Yes, one of them.

Q. That is down on the Mizpah?

A. Yes, he claimed the one that the post was in.

Q. Now, starting up at the monument that he told

you was the discovery monument, and then going down

hill till you came to tiie point where you made your cut,

would this stake that was down near the Mizpah be

practically in a straight line with those two points?

A. You mean the corner?

(I That stake that he pointed out to you, or the

monument that he pointed out to you on the Mizpah?

A. AVell, I guess it would be the side line all right

enough.

Q. Might it not be the center line?

A. It was the southeast corner, is where these three

monuments was.

Q. Southeast corner, and that was down near the

Mizpah? A. Yes.

Q. Mr. McVnne, will you come and look at this photo-

graph a iiioment? A. Well, my eyesight is failing.
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(Testiinony of Jolm ;M(('inie.)

K^(lir(M-t Exaniinntion.

(.1 Mr. McriiiHS about liow wide was this cut that

yon made for Dave I^wis?

A. Well, it was about four feet wide.

Q. How long was it in the mountain?

A. I should judoe it went in for probably 15 to 18

feet.

(}. How hiji^h a face did it have on the cut?

A. It was probably 7 or 8 feet in the face.

Q. You have spoken about these three monuments;

v/er(^ the^e three monuments that Lewis pointed out to

you on a knoll or in a ^ulch? A. In a draw.

(}. Now, what did Lewis say about these three monu-

ments?

]i['r. GOODWIN.-—Of course, this is under our objec-

tion all the time, that the declarations of Lewis unless

made in the presence of his co-locator ov sonu^ of the

plaintiffs in the action will not bind us.

The COURT.—I am allowino it in, subject to the ob-

jections, to be considered by tlie (%)urt. Plaintiffs ex-

cept.

(}. What did Lewis say about these tlmn^ stakes?

A. \\i' says "There is my corner monument up

tlier(\'' tliat is all.

Q. (The COURT.) As I understand tlic witness,

there wcmm^ tliriM' stakes ther(\ and om^ of tliem was

pointed out as his monument; not iliat all thn^e were,

but one of them. A. That is ri-ht.
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Q. I just want to know if he designated any particu-

lar one of these three? A. No.

JOHN SiALSBEREY, a witness called and sworn on

behalf of the defendant, testified as follows:

Direct Examination by Mr. METSON.

Q. What is your name? A. John Salsberry.

Q. Where do you reside? A. Tonopah.

Q. How long have you resided in Tonopah?

A. Since May 11, 1901.

Q,. Attracting your attention to certain work that

has been testified to about Mbunt Oddie, in the face of

Mount Oddie, will you state to the Court what you know

about that work and about this location that has been

testified to, called the Dave Lewis Hope; w^hen you be-

came familiar with tlie same, if you did, and just tell it

in your own way, and as near as you can, eliminating

all conversation with other people and your conclusions;

just state v/hat you saw, and when you saw it.

A. To start off with the subject, I will have to ex-

press how I happened to go over there first. Mr.

Golden came to me on the night of October 8th, 1901,

and says, "We located the North Star Tunnel to-day,

and he sa}'s, "We would like to have you go over the

ground, and see what you think of it," I says "All

rights" and on the following day, October 9tli, 1901, 1

went over the ground; went around where they put u])

two big notices, and proceeded to go over the line of
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the tiinr.cl. And I went ov('r tlic lino of tlio tunnel, and

on tli(^ way -oin- u\k (d" courso I comnienced on the

north sido and w(M.t u^ on the hoo' bacdc, that northwest

h()o ba( Iv that hiy off of Monnt Oddie, and on top of this

hoo- bacdc I noticed a nionnnirnt there, this Dave Lewis

Hope, tooether with a stake in it, perhaps there was a

mound around it of roel; two feet hi-h or so, and in this

monument was a notice, a tin can rather, with tlie no-

tice in it, and tliis notice was somethinpj that I ccmhl

hardly mak(^ out, only the date, it was in such a scrawl-

iu<>- manrL(4', it had evidently becMi located before, this

oTound had, and the figure had been erased with the

fiuo-er, and the date chanoed to Auiiiist ^(Uh, 1901.

Well, I don t know who changed it, but evidently it had

been changed, and I look(Ml around, and didn't see any

more monuments; went clear over the ground, practi-

( iilly down to the Mizpah, and found no more monu-

ments, except belonging to the Lucky Jim, the Corona

and (1. iS: i!. Tunnel, and these monuments going

through, belonging to the Xovth Star; that is all I

noticed that day.

(). (Mr. GOODWIN.) What day was tliat?

A. October 9th, 19()L And then 1 was over thiMV

again; I was over with Mr. Ramsey; that was in tlie

l,itt(»r i>art of Nov(Mnber, we went around lo the tun-

nel, went over the to]) of the mountain again, and [

showcMl him this notice, and we took it out and read it,

;nid could not nuike iieads or tails (o it, only the dat'^
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and the name; it was Lewis and Oarr or Oarr and Lewis;

and we went down over the ground, and where the

monument is supposed to be of the Dave Lewis Hope,

which is several hundred feet from the original notice

of discovery monument on the hill and came right down

to the slope of tlie mountain on the southwest side, and

we sat down there for some time; our reason for sit-

ting down there was this; there was a little manganese

stain there, and we could get a full view of the town,

a nice raising point, and we sat there for some time,

where this work was supposed to be done, this cut was

supposed to be done; I don't know when, and that after-

noon w^e went down the hill. On several occasions^

—

it may sound funny, but I have sat on that identical

spot where the monuments and work is supposed to be

done in 1901, have sat there many a time, and there

was no work at all with the exception of one time wheji

Harry Ramsey and I—we have been there on two oc-

casions and Harry Ramsey had a pick, and he was

picking away, and that was the only work that was done

there, and that didn't amount to anything. Then on

another occasion I was up there with Mr. Ourtis, and

there was no work done there at all, nothing there

whatever.

Q. When was the cut made, if you know?

A. When was the cut made?

Q. Yes, sir? A. Now, I left January 11th,

1902, aud went down to the city during that epidemic,

and I stayed there, must have been along in April, and
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when I came hack tlic woik was done; T didn't see the

work (h)n(\ that is the I)av(» Lewis Ho])e cut work, T

didn't s(M^ tliat (h)ne, bnt I knew it was done sometime

between those two dates.

(}. W)iere was tliis monnment that von say had the

Dave Lewis no]>e notice of location in it?

A. That was near the apex of Mount Oddie.

(i. How near the apex of Mount Oddie?

A. Oh, perhaps a little over 200 feet; I knew the ex-

act measurements, I heard it, but at that time I thought

it was a little over 200 feet, but now I know it to be

240 feet.

(|. What direction was the monument from the top

of Mount Oddie?

A. Well, it would be west; it would be about in a

westerly direction.

(}. The monument would be west from the top of

tlu^ moiiiitaln, from the apex of Mount Oddie?

A. Yes, sir.

Q. How much higher is the apex, or top of Mount

Oddie than the place where this monument that you

speak of rested?

A. Oh, perha])s 40 or 50 feet; it is ])r(Mty close to

th(* apex; that is, ti)(^ h(Mght of it wasn't much liigher,

Mount Oddie is not, than when^ this monument was.

(2. With reference to this monument that you sjx^ak

of that had the notice^ in, state its position, whether on

a crest, or hog's back, draw, canyon, or something of

that kind?
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A. The discovery monument of the Dave Lev^is

Hope?

Q. Yes?

A. That was on the north, just a little over the

north side of the hog back, coming down towards the

west.

Q. What hog back?

A. The westerly hog back, the one which cuts the

tunneling of these claims.

Q. Then from the top of Mount Oddie there is a hog

back that runs westerly down towards town, is that

true?

A. No, it runs a little north of the town, if it keeps

its direction; you could see it from town very plainly;

yes, you could term it that way.

Q. Is not that the only hog's back that runs from

the top of the mountain?

A. No, there are several others; there is one large

one running over to the G. «& H. tunnel, then there is

others to the otlier side.

Q. Give the points of the compass?

A. There is one large hog back, that is the main

back, over the mountain, which runs in a southerly di-

rection, and then there is another one, a very prominent

one, running due north towards Ray, and that country

in there; and there is another one, not quite so promin-

ent, coming down in a southerly direction this side of

the G. & H. tunnel; and then this westerly one, that I
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am referring to where the Dave Lewis Hojx^ moiniment

is.

Q. They apex or eome together at tlie apex of the

iiKHintain do they? A. Yes, sir.

(}. And that is abont fifty feet higher where this

monument Avas, and that monument was 2-4^0 feet west-

erly from tlie top? A. Yes, sir.

(2. Now, state whether or not you made search for

other monuments of the Dave Lewis Hope at that time,

October 9th?

A. October 9th 1 searched all over that ground for

other monuments; and I went to all those monuments,

and they happened to be fresh, most of the tunnel

monuments were up, and they were marked, and you

could easily tell when you reached a cross and monu-

ment who it belonged to, because everything was newly

located at that time; and I found no monument what-

ever that belonged to the Dave I^ewis Hope Claim ex-

cept the discovery monument on top of this hog back.

Cross-examination.

Q. How did you hapj)en to be up there?

A. On October 9th?

Q. Yes?

A. I went ov(M* that ground by request of Mr.

(lolden, parties looking for monuments

—

locations.

Q. Who was with you?

A. Nobody witli me tliat day.

Q. Nobody was wit' yen? A. Not that day.
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Q. What time woro roii ir) latere?

A. I started early in the mornino.

Q. Up there pretty near all day?

A. No, sir; I hardly ever eat dinner; get up in the

morning and I may be gone all day; but I get back to

supper, but my best reeolleetion is I came down about

one or two o'clock.

Q. And you were around over that ground there all

day, that is, all the time you were up there?

A. No, sir, I wasn't around that ground all day; I

came down perhaps at one or two o'clock.

Q. All the time you were up there on the mountain

you were traveling around on the hog's back and side

looking for stakes?

A. Yes, sir; that was my sole object in being up

there.

Q. Did you make any locations thait day?

A. No, sir.

Q. Who did you see and w^ho was with you?

A. Nobody was with me.

Q. Who did you see?

A. I didn't see anybody on the mountain.

Q. Didn't you see Mr. Ish there, and didn't you and

Mr. Ish go over that country?

A. No, sir, I didn't know Mr. Ish at the time.

Q. Supposing M'r. Ish had been up there the 9th of

October, and doing the same thing you were, searching

for stakes all over the side of that hill, do you think

von would have seen him?
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A. If he had been there in the niornino-, yes, sir, I

^^()uld have seen him.

il If he had been there up till one or two oV-loek

would you have seen him?

A. Not after I went over on the other side, no, sir.

Q. Were you up there the next day?

A. No, sir, I was not.

(J. When were you next up there?

A. Well, I was up there in the latter part of Nov-

eni'ber.

(2. You didn t see Mr. Ish there as you wcMit up or

came down on October 9th? A. No, sir.

il You are sure it was the 9th?

A. I am most positive, sir.

Q. You are pretty good on dates?

A. Well, on those dates, yes, when I recollect mak-

ino some important location.

Q. Were you making a location that day?

A. 1 didn^t locate any of tliat ground.

Q. I say were you making a location that day, the

9th day of October, 1901?

A. W(dl, i didn-t uiake any important h)(ation;

wh(Mi you ask me tiiat (piestion 1 will explain to the

(^)urt. 1 am in the habit of locating sometimes ten or

twelve claims a day; yes, 1 have done it uumy times;

once I stretched the record, and h)cated eighteen, so

it Is hard for me to reuiember unless it is some very

important one.

il Well, did you or did you not h)cate any that day?
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A. Well, I could not say as I did or did not; I would

not be positive, because it is a long time between the

time I went up an went down.

Q. Tell us what you were up there for?

A. I was up there for the sole reason to go up there

and look over this ground by request of Mr. Golden, to

see if it was clear, to see about the title.

Q. He told you that he had located a tunnel site?

A. Yes.

Q. Had not the line of that tunnel been laid out?

A. Yes, sir.

Q. Wasn't the line of that tunnel the principal thing

that you devoted your attention to?

A. We devoted our attention to 750 feet on the

other side, and I came down and reported to Mr. Golden.

Q. Never mind what you reported to Ml:'. Golden.

That tunnel line was marked out?

A. Yes, sir, every three hundred feet there was a

marking.

Q. And you followed along that tunnel line, didn't

you ?

A. Why, kept with it; yes, sir, and I came back also

over the hill, on the west, on the tunnel, right on the

northwesterly side, and also on the southerly side,

towards the town; was on the southwesterly and north-

westerly side of Oddie Mountain.

Q. Didn't you say that following up that tunnel line

you came on a stake?

A. I said on the hog's back; walking up the hog's
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back I saw a number of monuments on to]) of the hoi?*s

back; I saw two there, one was a Dave Lewis Hope, and

the other was a monument put up there 1 <>>uess by the

United States, of some survey point.

(}. It was not a location?

A. No, sir, and tlie Dave Lewis was betAveen the

tunnel line and tliis apex of the mountain.

Q. When liad tliis tunnel location been made; that

is, when Avas the location made, the da}^ before?

A. On October 8th.

(I On October 8th? A. Yes, sir.

Q. Were you associated in that location?

A. No, sir; my name was not on the location notice.

(2- But was it understood that you were interested,

and would be a party in the corporation, and in tlie

development? A. Yes, sir.

Q. That was the understanding? A. Yes, sir.

Q. Who were the others?

A. Mr. Ramsey, Mr. Golden, ^Ir. Ray and I believe

a man named Oatton, I never met him.

Q. And yourself? A. Yes, sir.

Q'. Anyone else? A. That is all.

(}. Wtis tliat what might be termed a jumping loca-

tion? A. No, sir; Mr. Oddie abandoned it.

(J. Had be actually abandoned it, or had not done

his work?

A. Well, h(^ didn't do his work, said he didn't want

it any more.
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Q. They had made a location there, and the time

had expired, and you people put this location on?

A. Yes, hut our people saw ]Mr. Oddie before they put

it on.

Q. It was understood, was it? A. Yes.

Q. Are you one of the directors and stockholders in

the defendant corporation? A. Yes, sir.

Q. How long have you been such, since its incorpora-

tion? Yes, sir.

Q. To wliat extent are ycm interested?

A. Oh, between forty and fifty thousand shares.

Q. When did you people first conceive the idea of ac-

quiring this particular tract that is in controversy here?

A. What tract do you mean, the Ivanpah?

Q. What Ave say is the Dave Lewis Hope and what you

say is the Ivanpah?

A. Oh, no ; they are entirely two different claims. That

plat there would throw anybod}^ off ; this notice of tlie Dave

Lewis Hope is away on the mountain. I want to explain

to you, it is a different ground altogether; the Ivanpah

and Dave Lewis Hope are not one and the same at all.

Q. If the Dave Lewis Hope is a claim 500 feet north

8 degrees west from a point 300 feet north of the North

Star present shaft; and a thousand feet south 8 degrees

west froui that same point, then what would 30U say as

to its being practically the same ground as the othei ?

A. Let me get that just right. 300 feet 8 degrees

north?
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Q. North S (leoriu^s wt^st. Take a point, say 300 feet

north, or a littU^ west of nortli of tlie ])r(^sent shaft?

A. May I have one of these niai)s?

(Question ^^ithdraAvn.)

Q. Yon know ^^ll(^re th(^ North Star shaft is?

A. Yes, sir.

Q. Now take a point, say 8 decrees west of north 300

feet distant from that; have yon that fixed in your mind?

A. Yes.

Q. Now take a traet of ^^round rnnnin^r 500 feet north

8 degrees west from tliat point, with that fixed, and a

thousand feet south 8 decrees east from that point; that

is 300 feet on each side; in otlier words, it is almost north

and soutli ; there is a variation of 8 degrees; 8 degrees AAest

of north and 8 degrees east of south, which is i)retty ni^ar

north and south.

A. Why, you might possibly run over a very small cor-

ner; southeast corner, you might run over perhaps a (piar-

ter of an acre of the Ivanpah.

Q. Am I mistaken in assuming that your shaft is on

the Ivanpah claim?

Mr. METSON.— I object to that assumption, and ask

if the assumption is correct; also object (m the groinid i!

is incompetent and immaterial.

The COUKT.—Well, if he is mistaken about il we will

see.

A. Well, my assumption is that you are taking ilw dis-

covery location notice and mouuiiienl for your poinl, aiu't
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you, or liave yon another discovery point of another loca-

tion; if yon do, explain, and I will know how to go on.

Q. Get out of your mind, if you ean, that stake that

you discovered up there on the summit of jMount Oddie;

now, forget that, will you?

A. I cannot forget that; that is the only one I ever

saw.

Q. Just try and forget it?

The COURT.—Leave it out of your mind, you need not

forget it.

Q. Not considering that, but supposing that that stake,

or that monument was down at a point 300 feet north of

the North Star shaft on a course 8 degrees west of north

;

have you got that point fixed in your mind?

A. Yes; I can see that part way up the hill; just imag-

ine it is there.

Q. Nov/ take a location that would run on that same

course north 8 degrees west, and south 8 degrees east^ 1500

feet long, 300 feet on each side.

A. Now, this is a supposition.

Mr. METSON.—I object to that remark; it lays our

whole shaft with this witness-

The COURT.—Well, take an exception.

Q. Would such a location made from such a point,

such a distance and course, cover practically the Ivanpah

grcmnd?

A. Well, the supposition is that this monument is 300
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feet, S clo!L»TO(^s west of nortli. and nms l^OO feet in a

northcTly (lirc^tion?

Q. Five luindred feet from that and a tlionsand feet

down to the .Miz])ah ^i^ronnd ; wonhl not tlial cover ])ra(ti-

cally the Ivanpah o round, the location?

A. Three hundred feet nortli of the shaft?

Q. Yes?

A. Well, I was taught that bearings and distances give

way to fixed points, and I don't know anything about these

bearings and distances you are talking about; the tixed

point is on top of Oddie Mountain; that is the only one I

know anything about; that discovery notice of tlie Dave

Lewis Hope; there is no su])positi()n at all about it; we

are not supposing, we arc^ down to facts.

Mr. METSON.—You will have to answer the gentk-

man's (piestion the best yon can.

(J. 1 waut to treat you perfectly fair, and 1 think yoii

understand our theory of the case, and the testimony that

has gone in. Assuming that there was a stake where tiiey

place it, which is 300 feet northwest from yonr shaft
;
now

with tliat as a starting point, extending 500 feet in the

same dirfM-tion, and a tliotisand feet southerly, 300 feet on

each side of that line, would il pradically cover the Ivau-

pali claim? A. No, sir, it w(mld not.

(i. It would not?

A. No, sii', 1 did not understand y(n\ befor(\

(2. It would not: well, why not?

A. Why not? Because it is way to this end; il is way
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to the southeasterly end, it wonhl take in ; it wonhl take in

the —well, the southern portion of it. To where you are

talking about, it would take the southern portion of the

Ivanpah claim.

Q. In what half of the Ivanpah claim is your shaft ; is

it in the northern half or the southern half?

A. It is in the southern half.

Q. And how far is it, approximately, from the center?

A. About, oh, 450 or 500 feet, I guess, maybe 600.

Q. From the center?

A. To the center of the side lines, I mean.

Q. From the center of the lode line?

A. Well, it is 600 feet, I should think.

Q. Then bow far is your shaft from the south end line

of the Ivanpah? A. How is that?

Q. How far is the North Star shaft from the south end

of the Ivanpah?

Mr. METSON.—I object; we are out of court on that

answer.

Mr. GOODWIN.—Of course you are; if the witness un-

derstood the answer he has the shaft 600 feet from the lode

line.

A. I did not (juite grasp that.

Q. Do you know ^vlle^c the south end line of the Ivan-

pah is? A. Yes, sir.

Q. Do you kno^^' what I would (all the center line of the

claim?

A. Your (piestion b(»fore was—I don't want to get
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pnzzl(Ml on aiiytliiii!^. T iiiidcrstood you to say, liow far

was tliis shaft from iIk^ cut tliat Mr. Tsli ])nt in tliat voin

in the center of tlu^ claim?

Q. No, that is not what I mean?

A. What is your (piestion?

Q. Let me draw a little diaji^ram here. TakinjLi' that the

long way of the claim, 1500 feet; when you said center, you

meant a line across there; now, is your shaft in the south-

ern or northerly half of the Ivanpah?

A. In the southern half.

Q. Bein^i' in the southern half, how far is it south of

this center line?

A. Well, perhaps— well, Ix'tweeu live and six hundred

feet.

Q. You think as far as that?

A. Yes, sir; I do; somethini^ like that.

(2. Then if it is hve or six hundred f(vt, starting at a

point 300 feet north of there would make the Dave Lewis

Hope just 300 fe(4 undei- one condition, and 200 feet under

the other condition, shorter tlian tin* Ivanpah, wouldn't it?

A. Two hundred feet, how is that?

Q. If you are south (iOO feci ; if your shaft is south ()00

feet, th(^n if you would take a point for the Dave Lewis

Hope 300 feel north of that, that would carry you hack to

within 'M){) feet of your centei* line, wouldn't it?

A. Yes; hut the Dave Lewis Iln])e would he over h(M-e.

(}. Tliat is according to your iccidlcct ion of the stake

that was imt on Oddie Mountain?
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A. Yes, sir; that is the only way I have got to i>o by;

that is the only one I ever saAV.

Q. That is the only one you fonnd up there, hut I am

taking those that are testified to down here. Taking that

as the starting point, and running 500 feet, would carry

you up praetically to within two or three hundred feet of

the north end line of the Ivanpah?

A. You miseonstrue northerly or westerly for due, it is

not; you take northerly and put it due north, and take

westerly, and explain it due west, and it is not.

Mr. METSON.—I think you assume in your question

that this witness had testified to a stake 300 feet north of

where the Dave Lewis cut had been made; I do not think

that he said that.

Q. I did not intend any such assumption, and I did not

so assume it?

A. No, sir; T did not, but yon assumed that.

(J. I did not intend to assume that you had testified

that you found a stake?

A. You see about these stakes down here, I know

nothing whatever; I seen them putting them up, but didn't

take any trouble to go and investigate, because I supposed,

or always counted on the title being absolutely perfect;

but this monument up here—^here is the slope of the moun-

tain, I believe I could dviwv that; 1 am no draughtsman,

but I believe I could put it thoroughly in your mind by

drawing it.

Q. I think I have in my mind what you mean, there is
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no ()neslion ahont tliat ; T know the h)('alitY tliat von say

yon fonnd tho stak(^ in all li.uht ; hnt if thon^ shonhl have

been a location nionnmcnt down at the ])oint we claim

there was one, and th(^ location rnn .")()() f(M't north, or north-

erly, from there, a litth^ west, and a thonsand f(H4 south-

erly from there, a litth^ east, wouldn't it have practically

covered the Ivanpah location?

A. No, sir, it would not.

Q. Tt would have covered the main portion of it,

wouldn't it? A. No, sir, it would not.

Q. Does your location come down to the Mizpah?

A. The Ivanpah?

Q. Yes? A. Yes, sir.

Q. Under those conditions, -vould not our location also

have co]]ie do\\n to the Ivan])ah, and trespassed a little?

A. You don't seem to i»Tas]) the idea; 1 would like to

make on(* mark on the blackhoard. and you \N<)uld ^iras])

it in a moment.

(}. I grasp the id(^a you intend to convey; in other

words, you are not tryin<>- to answer my hypothetical qm^-

tions?

A. 1 am not tryinti to evade your (|uestions; to liive

you dircM'tions; for instance, one claim is runninti that

way, and vour otlier claim is runninii lliat way; do you

think this woubl come over the corner, and take in your

whole claim .")()() or a (liousand feet?

i}. \i)U are answering my (|ueslion all the time fi'oi.i

the as:-nmption iliere is no otliei* hxation than the (m"

you ha\(' saiii, no other slake, exicpliiiu (lie one you have
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said you found; you are answering my question all the

time with that fact fixed in your mind; now, assuming

that that is not so, assuming that that location monument

Avas down 300 feet north of the cut, 300 feet north of the

North Star shaft, and then running that location from that

point north 500 feet, and south a thousand feet, wouldn't

it practically cover the Ivanpah?

A. No, sir ; it would not, assuming as you say, it would

not, no, sir.

Q. Is your shaft on the west or on the east of the center

line of the Ivanpah claim? A. How is that?

Q. Is it on the west or east of the center line of the

Ivanpah claim ; and by the center line I mean the lode

line, running from your north end to your south end?

A. Why, it is on the east ; it is very near the center.

Q. It is very near the center?

A. Yes, perhaps it is 40 or 50 feet of it.

Q. When did your company first conceive the idea of

acquiring the Ivanpah?

A. I don't just recollect the date, because there were

other parties more deeply interested that I was, had large

interests.

Q. And they made the negotiations, and you simply

stood in? A. That is the idea.

Q. Well, do you know whether the Dave Lewis Hope

was ever acquired by your company, or whatever right,

title or interest Lewis had in it, was acquired by your

company? A. No, sir.
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^Ir. ^lETSON.— I o])j('(t as not in cross-examination,

and iininatcM'ial and in('oinp(4(*nt.

Tlie (M)rirr.—No, I sni)posp if the North Star had ac-

quired all the ri<>hts, they would not object to your proving

it.

Recess until 1 :30 P. M.

After Recess.

Cross-examination of :\Ir. JOHN SALSBERRY (Re-

sumed )

.

Q. Did you see that stake up tliere after the 9th of

October, 1901? A. What stake do you refer to?

Q. The stake that you tCvStified to?

A. The discovery monument of the Dave Lewis Rope

mine or claim?

Q. A>'hatev(»r you s(m^ tit to term it
;
you testified to

finding a stake in a monument and a notice up on tin* snni-

mit of Mount Oddie?

A. Yes, sir; I seen it alx)ut the 29th of November.

Q. Who was with you at that time?

A. Harry Ramsey.

Q. When did yon see it ap:ain?

A. Well, [ conld not r(M'all th(^ date; T was up there

with Mr. Harris one time; we went to the apex of the

mountain, and I saw it that time.

(}. About when was that?

A, Well, 1 could not tell y(m really the year.



Tonopah North Sta?^ Tunnel and Development Co. 343

(Testimony of John Salsberry.)

Q. Was that before or after you went to San Fran-

cisco?

A. That was after I went to San Francisco, I went

back.

Q. Was it in 1902?

A. I think it was in 1902.

Q. W^hat time, as near as you can tell?

A. I could not tell you, could not even tell you the

month.

Q. Was it in the fall, or in the spring, or summer?

A. I think it was in the spring.

Q. Was it before or after the North Star had started

its shaft on the Ivanpah? A. I believe it was after.

Q. How long after? A. Well, I could not say.

Q. You are uncertain?

A. I am uncertain about that; but I tell you I have

seen it on different occasions, before and after too, I can-

not recollect them.

Q. Do you think you saw it in 1902 any time, before

the North Star started to work their shaft?

A. Yes, I do recall an instance now.

Q. When was it?

A. That was the time that Mr. Vaughn was around

there; Mr. Vaughn was doing some work for Mr. Porter,

and what the nature of the work was I don't know ; it was

digging and widening out that cut, or something; and

I believe that was the time these monuments were sup-

posed to be put up, but I didn't notice them at that time,
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and that iinist have hec^i, |)('rha]is in ^Fay, I wonld not

swear to that positively.

Q. Were yon n]) to this monnnient at that time?

A. Yes, came ovc^r the hill, and came down to wIkm'o

Mr. Van.iihn was, and stayed with him some time.

(}. Dc^scribe the monument to me?

A. On the hill?

Q. Yes, as yon saw it then?

A. Well, it was hnilt ont of rock, and was abont two

feet high, I shonld judge, maybe a little higher, and ])cr-

haps two and a half or three feet around the base, and in

tliis rock pile ^^as a post, I presume that was 4 by 4 or 3

by 4, or something of that kind, and there was a notice

there; I also noticed to see if there was any more dates

changed, or any more tinger marks on them, 1 always

watch those things, and the date was there just the same

as last time.

Q. Anything else that you noticed?

A. It seems to me there was another notice on there

partly torn otf; now, 1 understood what that was, you

know, but 1 never read it.

Q. You could not say what it was?

A. 1 only know around town what it was, 1 licaid

what it was.

(2. \\'hereabouts was the cut that you have heard testi-

fied to here, with reference to the North Star shaft?

A. Well, it was very close to the North Star shaft, it

was a little northwest.

(.1 A little northwest?
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A. Or west, I would not be positive as to the direction

;

it is between a north and Avest direction, somewhere there,

northwest.

Q. With reference to being up or down hill, is it up or

down hill from the North Star shaft?

A. Pretty much on a level with the North Star shaft

;

it is a little up of the North Star shaft.

Q. When did you see that cut last?

A. I have seen it so many times I could not tell ; I

know where it is, it is covered up partly; we have a

magazine there.

Q. Have you seen it lately?

A. Not very lately, no.

Q. Have you seen it since this suit was commenced?

A. No, sir, I have not been up on the hill since this

suit was begun.

Q. Have you seen if since May, 1902?

A. When was this suit begun ; I thought you had refer-

ence to the time we w^ere subpoenaed.

Q. I think in December, 1903, the complaint was filed,

and the suit was commenced ; and that is w hat I mean, the

date of the commencement of the suit?

A. I have been up there several times since then, and

down the shaft and all around.

Q. Have you seen the cut since then?

A. Well, there has been three or four cuts excavated

there, quite a little work done lately by our managers,

and dumps filled in there and leveled oft: and excavated

some for a powder magazine ; I could not swear positively
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that I (lid se(^ it in the last tlir(M» or fonr months; rlicrc

has been a general displacenu^nt there; there has been a

large hole sunk there, and a whole lot of dirt come out,

and we had to have room for it.

Q. The cut you refer to is not covered up by the dtimi)

of the North Star?

A. It is partly covered up, yes, sir.

Redirect Examination.

Q. After the North Star moved their shaft up th(»re,

was that cut changed about and enlarged or excavated dif-

ferently, so as to make a powder magazine, or anything of

that kind?

A. 1 believe it was; tli(\v stored powder in it; 1 be-

lieve was sunk somc^, and k(^i)t tlu^ powder in there.

(^ (Mr. (rOODWlX.j Was there a little shaft in

there?

A. No, sir; 1 nev(n* noticcMl any shaft tlier(\

il That was not the cut, then, in which there was

a shaft? ;

A. No, sir; only this (\\('avating that cut into the

hill.
J

Q. And there was no shaft from the level or bottom

of that? A. No, sir.

(2. Did \^ni ever see a cut there run into the hill with

a shaft sunk lioni tiie bottom seven or eight feet, a

shaft 5 by S in tlu' cleai-. in tlu^ neighborhood of 7 or

8 feet deep?

A. No; 1 cannot recall it if there was.
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Q. You cannot recall it?

A. No, sir; I told yon there was quite a bit of work

done there; that w^as excavating for all kinds of build-

ings, and a little of everything around there, storing

oil and powder, and putting in pipe.

(By Mr. METSON.)

You say upon the hill, above where this cut was ex-

cavated, that Mr. McCune talked about, that you saw

another notice partially torn off; describe to the court

what that notice looked like?

A. Well, it was a sheet of paper nailed up there;

of course, I will have to presume this, it was an attach-

ment, I suppose.

The COURT.—I suggest that w hat the witness heard

or what he supposed it was, is not relevant; we want

to get at Avhether he knows what it was, and if so,

what it was.

Q. I want to know if he read part of it, and if so, if

he can tell what it was; and how it was fastened on

there.

A. I didn't read it; in fact, we always considered

that a joke; yes, we laughed about it a great deal, how

Davis got his money out of it.

Q. Just tell what you saw; describe the paper?

A. Well, it Avas nailed on there; I didn't pay much

attention to that part of it.

Q. Describe it as near as you can?

A. I think it was a square sheet of foolscap paper,
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perhaps, and it was ])artly torn off, just a fow r<'iiiiiants

loft tliere; 1 could not sw(*ar to tlio fact.

Q. r^ast(MUMl how, or onto what?

A. I think it was nailed onto this 4 by 4.

Q. What 4 by 4?

A. I)av(^ Lewis Hope ni onam out, discovery nionn-

ment, was np on to]) of tlu^ apex, or near the ai>ex, of

Oddie Mountain.

Q. Counsel has (piestioned you this morning on an

assumption; now, Mr. Salsberrv, y(iu say that you went

over the line of the tunnel, what tunnel, the North

Star tunnel? A. North Star tunnel.

Q. And did you testify that the North Star tunnid

was west or east of the nionunuMit that you say had the

Dave Lcnvis Flope notice in?

A. No, sir; 1 didn't testify to it; it lies west, the

tunnel lies west of the Dave Lewis Hope monument,

discovery monument.

il About how far west?

A. 1 think it is 300 feet, about.

(i. Do you know the line of the ttinnel, do you know

the course of it? A. Well, very nearly.

Q. What is the course?

A. Why, it is a little, 1 think it is a little east of

north, and south of w(^st, I believe.

i}. No\\', Mr. Salslx'i-ry, assuming tliat this monu-

ment tliat you found llic notice of location of the Dave

Lewis llop(^ claim in to be the location monument, and
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assuming tlie course uientioiKHl in tlie notice, will or

will not the location that you would lay out in ^-our

mind from that notice and froiii that monument, con-

tlict with the Ivanpah, as you knew it?

A. Well, I think it would take a little of the south-

east corner, a very little of it.

Q. The southeast corner of the Ivanpah?

A. Yes, sir.

Q. Assuming that to be the location point of the

Dave Lewis Hope, I mean this monument wdiere this

notice of location of the Dave Lewis Hope claim was

seen by you; and laying out the location according to

that notice on the ground, would or would not the cut

that was testilied to by Mr. McC'une be within or

without the side lines of that location as laid out?

A. Would it be outside of the lines of the Dave

Lewis Hope, do you mean, the Dave Lewis Hope claim;

would this cut that McCune excavated be in or out of

the Dave Lewis Hope?

Q. I mean the Dave Lewis Hope?

A. It would be outside.

Q. Taking the same assmuption, that is this same

location where you found this notice of location of the

Dave Lewis Hope, and lay that out from that monu-

ment, as the location monument of the Dave Lewis

Hop^ claim, wouhl or would not the work dojie by Mr.

Ray or jIy. Isli on the Ivanpah, be within or without
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the si(h^ lines, or all tlu^ lines of the I)av(» Lewis lIo])e,

as laid ont in that manner?

A. ^Von](j the Ish work be ontsi(h' of tlie l)av(^ Lewis

Hope eh)im; tliat is the way I nnderstand it?

Q. Yes?

A. Yes, sir, it wonld, and qnite a few feet; that

wonld be allowino- 800 feet on eitlier side of the Dave

Lewis monument.

Q. That is wliat I mean?

A. Well, it is fully 450 feet from the cut to their

monument.

il That is the cut made by Mr. Ray?

A. Yes, sir.

Recross-examination.

i}. Why did yon eonsider that fragment that you

found up there on the post a joke?

A. Well, I can explain it to you if you wish. Davis

and Lothrop, they didn't know anything about the lo-

cations uj) there, or anytliing of th(^ kind, and I presume

they heard there was a deal on there, and oftentimes in

a stock camp you know

—

(}. Heard there was a deal on hand?

A. Yes; anl ()ft(^ntim<\s in a stock cam]), where there

is a gi'eat deal of stock sold, lots of litih^ things goes

on, and we hear and don't mention, and don't say any-

thing abont it; they got in and put that attachment

(m, and as we term it, a woiild-b(» sucker came along,

and paid the Carr bill to Davis and Lothrop, and it
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was quite a joke the way he got in, he was very smootli

nbout getting in.

(I You thought it was a smooth job, did you?

A. 1 think somebody got taken in; it was passed

around the town.

(i. You ain't sure yet who it was, are you?

A. N(;, I ain't sure, I am pretty positive, though, in

my own mind.

Mr. URI B. CURTIS, a witness called and sworn on

behalf of defendant, testified as follows:

Direct Examination by Mr. METBON.

Q. Where do you reside? A. Tonopah.

(}. How long have you resided in Tonopah?

A. I went there the 30th of September, 1001.

(i. Yvhat has been your business? A. Minino-
c5*

Q. In what respects, what character?

A. Buying and developing properties, general min-

ing.

i}. Do you prospect, and polish the head of a drill?

A. No, I never have.

(J. You are not an expert in that line?

A. No.

(2. Are you interested in the water?

A. Yes.

(}. In tlie writer supply for tlie town of Tonapah?

A. Yes.
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Q. Ar(^ yon intoi-ested in any other place in I hat

vicinity? A. Jn the way of mines around there?

Q. Yes? A. Yes.

Q. Where?

A. Interested in the Fraction, wliich is the property

I first deveh)ped thc^re; th(^ Belmont Tonopah, and sev-

eral others, in a snuill way.

Q. Outside of Tono])ah have yon any interest?

A. Yes, Gohl field, l{ay. Lone Mountain.

(}. Sinee you went tln^i'o in 11)01, you have been more

or less interested in diffei'ent mininii properti(\s there,

and in the development of the town of Touopah, and

Goldfield? A. Yes.

Q. Are you familiar with the mountain called

Mount Oddie? A. Yes, in a general way.

Q. Do you know any mines or locations called the

Silver State or Mizpah? A. Yes.

i}. The Vall(\v A'iew and Lucky Jim?

A. Yes.

(}. Since when have you known them?

A. Well, those are claims that I knew right from

the first, when I first went there- that is, the second

time I went there; tiie liist time 1 went, in Se]>tember,

1 was only tliei(^ two or three days; then I went out in

October, and b;ick in Xov(Mnber, then 1 s])ent about two

weeks there*, and investigated into the cam]) in general.

(}. \\'er<^ the locations mentioned well known to the

majority (d" the jyeople there in 'ronoi)ah, or little

known?
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A. Tliose claims I mentioned are very well known;

in fact, they are quite im^Dortant claims in the camp.

Q. Do you know Charles J. Carr?

A. Only to meet him; never have known him, what

you term know him.

Q. You knew him in Tonopali, and saw him there?

A. Yes.

Q. You knew who he was there? A. Yes.

Q. You are familiar with Mount Oddie?

A. In a general way, yes.

Q. State, if you remember, of being on Mount Oddie

in company with anybody in this courtroom?

A. Well, I was up on Mount Oddie about the first

time I was around the town very much with Mr. Ram-

sey and Mr. Salsberry; I was becoming interested; in

fact, I went back to T'onopah to see if I could get hold

of property.

Q. This time that jou went up there was about what

day?

A. About the 5th, 6th or 7th of Deeember, 1901,

somewheres in there.

Q. I attract your attention to what is now known

as the North Star main shaft. Do you know where

that is? A. Yes.

Q. Do you know where the plant and hoist is there?

A. I am very familiar with it.

Q. Attracting your attention now to a radius of a

couple of hundred feet from that shaft, were you or

were you not at that place on or about November, 1901?
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A. 1 was wi til ill, I sliould say, a vci'v few, a couple

of lniii(lr(Ml foot, anyway, from i-i,ulit wlioro the shaft

is located now, the Nortli Star sliaft.

Q. Were yon tliere in the daytime or night-time?

A. Yes, in tlie daytime.

Q. State wh(4her or not there was any cut or ex-

cavation within th(^ radius of say 200 feet from where

tliat shaft is, at that time?

A. I did not see any.

Q. Attracting- your attention to an excavation, that

v.ouUl be, say four or five feet deep, two or three feet

v;ide, and six or eiglit feet h)ng, or larger, was there

or Avas there not any such excavation there at that

time? A. No, sir.

Q. State whetlier or not you knoAv the general re])u-

tation of Charles J. Carr in the community in wliicli he

lived for truth, honesty and integrity; answer it yes or

no?

Mr. GOODWIN.— I object to that on thc^ ground the

jjroper foundation has not been laid.

The COrivT.—I suppose you couhl raise the question

of the character of a witness, Avithoui hiying any ground

for it. 1 will allow th(^ question.

(IMaintiffs except.)

A. In a general Avay.

(}. State wlietlier it was good ov bad.

A. ^^'hy, it was bad. from what I gcMh^ally ]<new;

my gen(n'al impression.
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Cross-examination.

Q. Did you ever have any dealings v/ith Mr. Carr,

Mr. Curtis? A. No, sir.

Q. Now, what did you ever hear said about Mr.

Carr, other than that he was a drinking man?
A. Well, they said about selling claims, that he

didn't seem to have—selling them two or three times;

selling town lots two or three times.

Q. Now, as a matter of fact

—

Mr. METSON.—Let him answer the question you

asked.

A. I say that is what I heard. I didn't know it of

my own knowledge, anything that I was interested in.

The COURT.—It is the general reputation in the com-

munity, not your own knowledge.

A. That is what I heard about him, that he sold

claims two or three times over, and town lots two or

three times over.

Q. Anything else?

A. Why, no; only just rumors of that kind, you know.

Q. Don't you know^ that Mr. Carr w^as one of the

early men on the ground there? A. Yes.

Q. That he located and had at one time title to some

of the best ground that there is there to-day, some of

the really good ground?

A. Yes, I understood that.

Q. Don't you know that just through his good heart,
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in one way and another, he has just been wheedled out

of all those interests, until there is notliino- left?

A. lie undoubtedly sold them.

Q. Didn't he give a whole lot of them away?

A. I have understood that.

Q. Don't you know that he gave away a lot of those

town lots there to Tom, Dick and Harry?

A. I have understood that.

Q. Don't you know that he gave interests in those

locations that he made to different people?

A. I am not familiar as to that.

Q. Now, you never heard anything about Mr. Carr

excepting some person that was kicking because some

complication of title had arisen over some town lot

that he had either given them or sold to them there, did

you?

A. Well, that is the way it was generally, sold two

or three times; that was what I heard, that he had sold

lots two or three times.

Q. Don't you know that there was a scramble for

the possession of those lots there in those early days?

A. That Avas before my time; things were pretty

well settled when I got there; those early stories you

hear, and go along, and they are good and bad.

Q. Did you ever hear any one say that Mr. Carr was

dishonest or would lie?

A. Well, I could not say who said it, but that was

the general imi)ressi()ii, tliat he did not siick to the

truth always.
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Mr. T. L. ODDIE, a witness called and sworn on be-

half of the defendant, testified as follows:

Direct Examination by Mr. METSON.

Q. State your name, please?

A. Tasker L. Oddie.

Q. What is your employment?

A. I am employed by the Tonopah Mining Company,

and several other companies, in the town of Tonopah.

Q. What is your residence? A. Tonopah.

Q. How long have you been a resident of Tonopah?

A. Since October, 1900.

Q. What is the character of your employment?

A. I have had charge of the main comi>anies there,

several of the main companies.

Q. You are familiar with the Mizpah location?

A. Yes.

Q. In Tonopah? A. Yes.

Q. Is or is it not a well known location, and its situs

well known?

A. Well, I consider it the best known of any in that

district.

Q. To whom is it the best known or well knovrn?

A. I think everybody in the district, because that

was the main point of attraction to every one who came

into that part of the country at that time.

Q. You know^ a knoll there called Mount Oddie?

A. Yes.

Q. And I suppose you have been familiar Avith that

mountain, more or less? A. Yes.
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Q. I will show YOU a photograph which has been

marked Complainant's Exhibit 3, and will ask you to

look at that, and see if you can identify any buildings

thereon? i

A. Yes; the company house and the company office,

both of which I have occupied. I occupied the com-

pany house until six months ago, and the office from the

time of its completion.

Q. Do you know when you first went into the com-

pany house? A. Some time in June, 1902.

Q. What locations up there in that vicinity did you

have charge of, if any, in IDOl and 1902, the fall of

1901?
i

M '

!";' pry]
A. I had charge of the Butler group, which consisted

of the Mizpah, the Silver Top and the Desert Queen,

which are up in this end of the group, the ea^^t end.

Q. You have heard some of the testimony here; do

you know the cut that Mr. McCune testified to, do you

remember that? A. Yes.

Q. State whether or not there was any cut in the

vicinity of what is now^ known as the North Star main

shaft, prior to January of the year 1902?

A. Well, I can speak up to the time of December

13th. I know there was none up to that time. I left

for the east on that day.

Q. You returned from the east when?

A. December, 1901, I should say, and I returned

some time about the middle of January, 1902.
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Q. Do you know whether or not that cut had been

created by that time?

A. I didn't see it until some time after that.

Q. It was in plain view, was it or not, from the

town, from the postoffice and Davis & Lothrop's and

Wells, Fargo & Company's office, and the company's

office?

A. Yes; right up on the side of the mountain.

Q. During the fall of 1901, were you or were you not

up on the hill between the residence and the building

at the left-hand side of the photograph daily when you

were in town?

A. Yes. I cannot say that I went over that particu-

lar piece daily, but I have walked all around there daily;

it is m}^ business to be there every day.

Q. State whether or not in the year 1901 any monu-

ments v>^ere erected marking, or which marked the Dave

Lewis Hope location in that vicinity, to your knowledge?

A. I never saw any of the Dave Lewis Hope monu-

ments at all.

Q. State whether or not you were interested in monu-

ments on or about this ground, and whether or not you

were watching for monuments and the monuments that

were on the ground during that time?

A. Yes; shall I explain why?

Q. Yes, explain

.

A. Because I located with two friends of mine a tun-

nel site on the north side of the mountain in the spring

of 1901; and we abandoned that tunnel; we found the
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G. & H. tunnel liad startod, and ^\\\ Brouj'lior an<l my-

self each bought an interest in the G. ^S: II. tunnel, and

we located that 3,000 feet in lenj^th, and the location, the

certificate, or whatever it Avas, claimed 750 feet on each

side of that tunnel line, and we were always under the

impression that we could hold all of the ground inside

of those lines, and we were prettj' anxious to watch it,

because I knoAV at one time some men in Tonopah made

a location east of the Mizpah, and Ave told tlieni flatly

that they conflicted with that tunnel right, and they

took the monument doAvn; the Phebe brothers did tliat;

and Ave Avere continually Avatching the ground. Gordon,

Hudgens and Manning Avere the other three OAvners be-

sides Mr. Brougher and myself; and up to the time the

Ivanpah claim was brought to my notice, I never knew

of any claims covering that ground, because Ave always

belieA^d we were entitled to that ground.

Q. Do you know Charles J. Carr? A. Yes.

Q. Did you knoAv him when he lived in Tonopah?

A. Yes.

Q. State whether or not you knew the general repu-

tation for tmth, honesty and integrity of diaries J.

Oarr in the community in wliich he lived; answer yes

or no?

A. Well, I knoAV Avhen he lived there his re])utation

was not good.

The COURT.—He wants to knoAV if you know what

his reputation Avas; that avouUI be yes or no.

A. Simply for hearsay.
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,Q. State whether his reputation in the community in

which he lived was good or bad for truth, honesty and

integrity? A. It was bad.

Cross-examination.

Q. Bad in what way?

A. The reports that came to me about certain things

that he had done.

Q. What was claimed that he had done?

A. Well, the same thing that ^Ir. Curtis said, selling

lots to several different people; I know that he tried to

sell a lot of mine, the one that I afterwards sold to

Frank Golden.

Q. Did he have a location covering that lot?

A. In that particular case, he claimed that his loca-

tion had covered one end of it, oi' he thought it did.

Q. He thought that his location covered your lot?

A. He may have thought that. I

Q. Don't you know, as a matter of fact, that he hon-

estly believed that he had an interest in that lot?

A. I never knew that, because at that time a number

of people told me he had sold the same lot to several

different i^eople.

Q. Did you ever hear of his attempting to sell a lot

that was not included within what he understood to be

his location of the townsite there?

A. Well, I cannot say as to any particular lot that he

tried to sell; I am simply saying what was his reputa-

tion, and what was the common talk around town at

that time, as to lots in general.
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Q. He at one time owned, or had a location, on the

major part of the town, did he not?

A. He had an interest in the West End claiiii, wliich

took in i)art of the town.

Q. Didn't yon know of his giving away a lot of lots

there?

A. I know that he did oiv(» away lots.

Q. Don't yon know that these conflicts that arose,

arose principally between people that claimed he had

given a lot to them before he had given it to the other

fellow?

A. I don't know that.

Q. Did von ever knoAV of his makino a convevanc(»

of a lot, and taking the money, and then tnrning aronnd

and selling, or attempting to sell that same lot to some-

body else?

A. Simply from what had been told me; that h.id

been told to me by a nnmber of people, that lie had done

that.

Q. "What besides the Golden lot did yon ever hear

of his doing?

A. I don't know what lots they are; T have heard

people talking abont them, I don't know the particnlar

lots. '

Q. Is not that all yon have ever heard against

Charles Carr, except that he won Id g(M drunk?

A. There were a good many ugly rei)orts aronnd

town ahont him, hid'ore he left and after he had left.

Q. In what way? «
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A. Well, that lie didn't—a good many different

things; that he had gotten money in certain ways that

people criticised.

Q. In what way?

A. Well, I know one thing, if you want me to say it;

I was district attorney at that time, and a certain man

that is there now came to me and told me that Can*

when he was under the influence of liquor, had signed

a name to a check which he should not have signed.

Q. Was he drunk at the time?

A. That is what he told me.

Q. Did you ever know or hear of Charles C'arr doing

anybody a^ wrong, or saying anything to injure any per-

son when he was himself? A. He never did to me.

(Q. Did you ever hear that he did to any one?

A. No, I cannot say that.

Q. Isn't he the kind of a man, you know^ and realize

and recognize as being one of those unfortunates, who

was at that time his own worst enemy?

A. I felt that way, that Mr. Oarr gave away a great

deal.

Q. Didn't he give away enough, if he had held it that

to-day he would have been worth millions of dollars?

A. Either gave it away or sold it.

Q. Don't you know that he gave enough away that if

he had held it he would have been worth millions of dol-

lars to-day; don't you believe that?

A. I believe' he gave away enough to make him very

rich.
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Q. A very rich luau? A. Yes.

Q. And don't you know that when h(^ liad money

there, and was workin^i,- that U^ase, that liis liand was

always in his pocket to help anybody in distrc^ss?

A. I know he was very liberal.

(}. And wasn't he very kind and considerate when-

ever he Avas himself?

A. As far as I ever saw he was that way; as far as

my personal dealings with him are concerned, I had

business dealings with him, but all my business dealings

were in black and white; I used to transact his business

as I did other leasers, and the books showed them every-

tliing; everything was in black and white.

(2- There never was any attempt or effort on his part

to beat or gouge you, or anything, on his part?

A. No, not with me, personally.

Q. Have you heard any more about Charles Cair

than you haxe heard about other men in the community

there, Mr. Oddie, that stand pretty high and have a good

deal of money?

A. Yes, sir; because there was a strong feeling

against Mr. Carr at that time on account of certain

things that people said had happened.

i}. With reference to these lots?

A. Xo; other things; with r(^f(n'cnce to h)ts in a cer-

tain way; thai is, lots came into this thing you are

speaking of.

Q. I want to get at the facts?

A. I will tell you the report that went around town:
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That he and certain other nien tried to burn a buikling

for the sake of pilfer, and it made the town wild, be-

cause people had all the money they had invested right

in the buildings there in town.

Q. Did you ever inquire into the facts to find out

whether there was any foundation in fact in that?

A. No, I never did.

Q. Don't you know in a little community like that

there are a great many things said and reported, and a

good deal of common gossip, that has no foundation in

fact in it?

A. That is always the case in a small town.

Q. And particularly so if a man drinks or gets down

on his uppers, and walks out of the place, like Charlie

Oarr did there?

A. It is human nature in every town that I have ever

seen to spread reports.

Q. And kick a dog that is down?

A. I don't think necessarily.

Q. Is not that human nature?

A. Well, human nature is human nature; I don't

know whether one place is any different from another

in that way.

iQ. You say in 1901 you were watching this ground

very carefully to see as to stakes? A. Yes.

Q. Because of your tunnel location?

A. I would not say as much stakes as locations, and

locations mean stakes.

Q. That covered what period of time?
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A. That eovorcMl, oh, for a h)n^" tiinc^ aftin* that.

il Took it throu<];h the fall of 1901 did it, covered that

period of time? A. Yes.

il. Durino 1902, did it cover that period of time?

A. Yes, it covered all the time up to the present day.

Q. Up to the present day? A. Yes.

'Q. Did you examine along in where the present Xorth

Star shaft is, did you watch that country in through

there?

A. I didn't watch that particular spot; I watched all

the side of the hill, and used to go over it frequently.

(^ In otheo* words, you kept a general supervision

over that section of country?

A. Yes, myself and my partners.

Q. You found those Ivanpah corners and stakes as

soon as they were set up?

A. I didn't look particularly at them, because my

partners told me they had been set up afterwards.

Q,. When did they tell you that?

A. Some time before June, 1902, because at that time

we made a transfer of some of the rights.

Q. Didn't they tell you that the ]\[izpah Intersection

or Dave Lewis Hope corners were set up?

A. I never knew ai thing' about that; thev didn't tell

me a thing about it, they may havc^ known it, but they

didn't tell me a thing about it until some time after this

question came up.

Q. You don't mean (o say that as you gathered the
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facts since, that these stakes were not set up at that

time?

A. I cannot say there were no stakes set up in par-

ticular places; I do know some of the ground so well that

I know that.

Q. Don't you know that at least as early as May, that

those stakes were up?

A. No, I do not; the Dave Lewis Hope stakes, you

mean?

Q. Yes

A. No, I do not, because I never had seen them; it

was some time after that that my attention was drawn

to the fact that there was a claim called tlie Dave Lewis

Hope.

Q. About May, didn't you know^ the Dave Lewis Hope

claim?

A. I don't remember anything about it at that time;

I heard the name simply, Dave Lewis Hope claim, some

time after January, when I came back, of 1902, I don't

recollect just what time.

Q. Now, Mr. Oddie, do you recollect consulting Mr.

Jackson with reference to the Dave Lewis Hope, and Mr.

Jackson advising you that the Dave Lewis Hope location

was good, and advised you not to fight it?

A. I remember getting a letter from Doctor Porter,

I think, about the Dave Lewis Hope, and I remember

consulting law^yers about their claim.

iQ. Didn't you consult Mr. Jackson about the Dave
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Lewis ITopo, and didn't Mr. Jackson ad\is(' you (lio loca-

tion Avas good, and not to fight it?

A. I did; but I don't rcnuMnlxM* just when it v>'as; that

was after it was brought to my knowledge.

>Q. Afterwards didn't you meet Doctor Porter at

Tonopab, and discuss tlu^ Dave Lewis Hope claim with

him?

A. Well, I discussed it when he came there; I don't

remember just when it was.

Q. The testimony is that Doctor Porter got there

about the 24th of April, 1902, and. he left some time

about the 1st of July; during that period of time you met

Mr. Porter?

A. I met him when he came in there.

Q. Prior to that time, don't you recollect that you

bad consulted with Mr. Jackson, the attorney, Avith ref-

erence to the Dave Lewis Hope, and that he had advised

you that the location was good?

A. Ko, sir; I don't remember consulting him before

that at all.

|Q. About that time?

A. I don't think it was at that time; 1 thiidv it Avas

some time afterward, if my recollection is correct; I

know it Avas.

Q. Do you recollect Avhen Doctor Porter Avas there

talking Avith you about the Dave Lewis lToi)e, and you

advising Doctor Porter to ])rei)aro a notice of trespass,

he representing to you tliat tliey had started a shaft up

there? A. 1 don't recollect that, no.



Tonopah North Star Tunnel and Development Co, 369

(Testimony of T. L. Oddie.)

Q. Think it over carefully, Mr. Oddie. Don't you

recollect having- a talk with Doctor Porter in which the

question of serving a notice, I think, came up, and you

discussed the matter with him, and concluded it would

be a good plan, and ^Ir. Jackson was called on, or Doctor

Porter went to Mr. Jackson, and Mr. Jackson prepared

the notice?

A. I don't remember anything about that; I remem-

ber talking to Mr. Jackson about the Ivanpah later, and

I remember the Dave Lewis Hope claim came up in my

mind some time after that, and I remember when Doctor

Porter came in, and I remember that he spoke to me

about the claim, but I don't know what it was.

Q. He had quite a talk with you, didn't he?

A. Yes, he had quite a talk with me about some other

proposition firslt; I don't think this was brought up until

some time afterward; I know, it was never clear in my

mind until after I get a letter from Doctor Porter, quite

a long time afterwards, and I don't think that I replied

to the letter, because I didn't consider there was any

basis for it at all.

Q. If what I have said has refreshed your memory,

see if you cannot recollect something about that conver-

sation, if you had such a conversation relative to this

trespass notice?

A. I don't remember a thing about that; it has slip-

ped my mind if I ever had it; I don't think I did, because

I don't see what object I would have if it is inside of our

ground, inside of our lines that we claim.
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Q. Didirt you look ii]) tlio Dnvo T.owis TTo]>o claim

wliile yon tlioiij^hl yon had lliai liiniud location?

A. No, sir.

Q. Was there a period of time that yon avcim^ think-

ino* about fightino; for tiiat <»Tonnd?

A. Well, there was a period of time Avhcn we didn't

know what the rights of that oTound wer(\ as between

that gTouiid and the Ivan])ah, but that is the only claim

that I thought conflicted.

Q. Didn't you hear of the Dave Lewis Hope as soon,

or sooner than you heard of the Ivanpah?

A. No, sir.

Q. AVhere did you first hear of the Ivanpah?

A. 1 heard of that through my partners; it was some

time before June, I cannot tell the date.

Q. Some time before June?

A. Yes, it was some time before that, because ;Mr.

Brock from Philadelphia came out, and Mr. Brougher,

and I went to him and persuaded him to take the con-

trolling interest in the (r. tS: 11. tunnel; we exi)lain(Ml to

him that there was no conflict north of the Silver' State,

except the North Star tunnel and the Ivan])ah claim; I

told him th(^ rights had not been determined as between

those two properties, and he would hav(^ to lake it with

his eyes open; I said nothing about the Dave Lewis

Hope, because I never knew it had any bearing on that

proposition.

iQ. At that time you knew of this work that had been

done up there?
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A. I knew that Mr. Isli had done some work.

Q. Didn't you also know that somebody had run this

cut w^here the present North Star shaft is?

A. I knew there was a cut there.

Q. Didn't you know who had been running it?

A. I supposed Mr. Ish had done it.

Q. But, as a matter of fact, didn't you inquire?

A. No, I did not; my partners told me this work was

being done by the Ivanpah people.

JQ. Afterwards, didn't you know of Doctor Porter

coming there on the ground and doing some considerable

work?

A. Yes, after that, I knew all about Doctor Porter's

coming there.

Q. You knew all about the Dave Lewis Hope, then?

A. Knew all about it then; yes; because I had a let-

ter from Doctor Porter.

Q. You had a letter from Doctor Porter prior to his

coming there, did you?

A. Yes, that is my recollection; I think it was from

Doctor Porter, or somebody interested in that claim.

Q. Are you a stockholder in the defendant corpora-

tion? A. No, sir; I have not a share.

Q. You have no interest in it? A. No.

I Redirect Examination.

Q. Mr. Oddie, how many fires in Tonopah did you

hear connected with Mr. Oarr, or suspicion, talked about

with reference to Mr. Carr, if any?
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Mr. (JOODWIN.—I object to tliat.

The COrirr.—As to the nuiiilx^-, the fact tliat he was

coiinect(Ml witli it, you inio'lit answer* in connection to

that, but it is not tlie number. Vou may ask the ques-

tion; anythin;^ of that sort, tliere is liberality to both

sides.

A. Well, I know of one that the ofTicers told me of.

Q. Did you hear anything, any talk about .Mr. Carr

selling' some claim more than once to different people?

A. Xo, not mining claims, except lots; he had a little

trouble in the lease that he had first with one of his

partners, but I don't know how that was settled.

Q. Did you hear any talk about a location called the

Mfidway?

A. Yes; well, I simply knew of the Mfidway.

(J. You just knew of the Midway?

A. Yes, I knew^ all about the Midway location.

Q. Did you hear any talk with reference to ^Ir. Carr

and the Midway? A. No.

il Did you hear any talk with reference to lots be-

ing disposed of at least three times to different ]M^rsons

by :\fr. Oarr?

A. Yes, those are the lots in town.

Q. Sold, or given away, or what; Avhat did you hear?

A. I heard that he sold them to several diil'erent

people.

Q. Did you hear anything about any hold-u])s iu Ton-

opah?

A. No, not in relation to Mr. Carr.
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Q. Do you remember the time tlie town Avas disin-

fected over there? A. Yes.

Q. Was that in 1901 or 1902?

A. That was in 190'2.

Q. Did you have any business dealings or seek any

whatever from Judge Jackson until after 1902, the first

of January?

A. I didn't think I ever saw Judge Jackson until

some time after that, I don't remember just how long-

it was.

Q. I want to get at about what time you first saw

Mr. Jackson, if you remember?

A. I remember it was some time before June, 1902,

but I cannot recollect when he came, some time in the

spring.

Q. Mr. Jackson didn't go out to that country until

you had gone East in December did he?

A. No, not until some time after that.

Mr. T. M. McCABE, a witness called and SAVorn on

behalf of the defendant, testified as follows:

Direct Examination by Mr. PITTMAN.

Q. What is your business? A. Miner.

Q. How long have yom been a miner?

A. About 20 years.

Q. Where were you born? A. Virginia City.

Q. Have you ever resided in Tonopah?

A. Yes, sir.
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Q. When did you go to Tonopah first?

A. I think it was October 25th, 1901.

Q. Have you ever held any official position in this

state, Mr. McCabe? A. Yes, assemblyman.

Q. From what county? A. Nye County.

Q. What year? A. 1903.

Q. Are you acquainted with Mr. Charles Carr?

A. Only by reputation.

Q. Did you ever see him in Tonopah?

A. Yes, sir.

Q. Do you know what reputation Mr. Carr bore in

the community in which he lived, in Tonopah, as to in-

tegrity, honesty and veracity; you may answer that yes

or no, if you knew his general reputation?

A. Well, it was bad.

Cross-examination.

Q. Why do you say it w^as bad?

A. Well, from what I heard from the general public.

Q. What did you hear them say?

A. Well, I heard that his reputation was bad.

Q. Well, what did you hear them say?

A. I heard them say lots of things; I can't remember

at the present time.

Q. Well, what were they?

A. I heard one time they were ^oing to run him out

for trying to set the town on fire.

Q. Who was going to run him out?

A. Well, the general public.
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Q. Were you one of them? A. No, sir.

Q. Were you there? A. Yes sir.

Q. What else did you hear?

A. I heard that he sold lots there, sold them a couple

of times.

Q. What else did you hear?

A. Well, several things, but I dou^t remember the

other things that I heard right now.

Q. Did they subpoena you here?

A. Just about an hour ago.

Q. Did they send down to Tonopah to have you come

here? A. No, sir.

Q. Just happened to catch you in town?

A. Yes, sir.

Q. Did you hear of anybody else down in Tonopah

that sold lots or claims more than once?

A. I believe I have, yes.

Q. There was a good deal of trouble there with titles

for a while, wasn't there? A. Yes.

Q. And every fellow that got into trouble blamed

the man that he got the title, or supposed title, from,

didn't he? A. Yes, sir.

Q. Did you know Charlie Carr during the time he

Avas residing there in Tonopah?

A. Only by reputation; knew the gentleman to see

him on the street.

Q. How long were you in Tonopah?

A. I went there the 25th of October, 1901.
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Q. And have been there ever since; that is, it has

been your residence ever since? A. Yes, sir.

Q. What is your business there? A. A miner.

(^ And you were not acquainted with Mr. Carr dur-

in<>- that time, personally?

A. Just as I told you, I saw him on the street, and

by general reputation.

Q. There were some pretty bad men in there at that

time, were there not? A. Yes, sir.

Q. Men, with pretty hard reputations, weren't there?

A. Yes, sir.

Q. And his was a little worse than any of the bal-

ance, w^as it?

A. Well, his reputation was bad.

Q. His reputation was bad?

A. That is, from what I could hear.

Q. Did you ever know of his doing anything there

except drinking too much whisky for his own good once

in a while? A. Well, no, sir.

(2. Did you hear of his doing a great many kind and

good things? A. No, sir, I never did.

Q. You never heard of his giving lots there to a num-

ber of people, and things of that sort? A. No, sir.

Q. You never did? A. No, sir.

Q. You never heard of his giving his money right

and left there for all charitable purposes whenever he

had it?
I

A. I heard he was charitable, I heard that.
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Q. Didn't you always hear be was mighty kind-

hearted? A. I have heard that too.

Q. Don't you believe he is the kind of man that

would have to know a man was pretty bad before he

would go on the stand and testify that his reputation

was bad? A. Yes.

Q. Don't you know he is the kind of man that would

not do a man an injustice unless he was absolutely cer-

tain of the ground that he stood on?

A. I don't know that.

Q. Don't you know that?

A. Well, I will tell you what I do know; I was in

Mr. Stinson's store one evening and Mr. Carr came in

there and stole a hat.

Q'. Did you see him steal it?

A. Yes; I was right there, and I saw Mr. Stinson

take the hat away from him.

Q. Did you report it?

A. M'^. Stinson was right there.

Q. Noiw, what did he do; Stinson was right there,

and Stinson got the hat; Carr didn't steal the hat, did

he? I

A. His intentions was all right, he had the hat under

his coat at the time, although Oarr was drunk at the

time.

Q. He w^as drinking, was he?

A. Well, he w^as drunk.

Q. Now, when did you first hear that Mr. Carr was

suchj a bad man?

A. Shortly after I arrived in Tonopah.
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Q. Did you hear \w was a very bad man when he

had that lease there and was making- money?

A. No, sir; I never heard anything.

Q. He was a i>ood man as h)n<> as h(^ had that lease

and was making money; as long- as he had money he was

a pretty good fellow wasn't he? As long as he had

that lease, and properties, and as long as he had the

townsite, and was giving away town lots, and as long

as he w^as making money, he was a pretty good fellow,

wasn't he? A. Yes, sir.

Q. Wasn't he considered one of tlie promini^nt men

in town?

A. Yes, sir; I believe that he Avas a good charitable

man all right.

Q. And don't you believe that to-day?

A. Well, to a certain extent I do.

Q. Do you believe that Charlie Tarr would do, inten-

tionally, in his sober moments, any man a wrong?

A. Not in his sober moments, 1 don't believe that

he would.

Q. You don't believe that he would do it, do you?

A. No, sir.

'Redirect Examination.

Q. Was he ever sober in Tonopah at all?

A. Yes, I have seen Carr sober there.

Q. TTow frequently? A. Well, I cannot say.

Q. Well, what would you say of him; did you see

him very often?

A. I have seen him on the street occasionallv, ves.
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Q. Now judging from the times you saw liim, was

he drunk as frequently as he was sober, or more so; just

make a comparison?

A. I think it was about a standoff.

Q. And you have not attempted to give your views

here respecting Mr. Oarr except in answer to counsel;

you were asked to state the general reputation in the

community; is that what you have endeavored to do?

A. Yes.

Q. And have you tried to state that truthfully, as to

what his general reputation was? A. Yes, sir.

Mr. W. J. HARKISi, called and sworn on behalf of the

defendant, testified as follows:

Direct Examination by Mr. PITTMAN.

Q,. Mr. Harris, where do you reside at the present

time? A. Reno.

Q. How long have you resided in Reno?

A. Since the last of September.

Q. Where did you reside prior to September?

A. In this state.

Q. Have you ever resided in Tonopah, Nevada?

A. Yes, sir.

Q. When did you first go to Tonopah?

A. The first few days in March, 190'2.

Q. What was your business in Tonopah?

A. I was cashier of the only bank there at that time.

Q. What is your business now?
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A. Casliier of one of the banks in Ueno, the Farmers'

& M'erchants' National.

Q. Are you acquainted with Mr. K. B. Davis?

A. Yes, sir.

(J. Were you acquainted with Dave Lewis?

A. Yes, sir; after I became a resident of Tonopah, I

didn't know him before.

Q. What were the circumstances of your acquaint

ance with Dave Lewis?

A. Mr. Lewis was a man with the business of pros-

P'ector and the bank, the first location of the bank was

in Outting' c^ P^dwards store, and ]Mr. Lewis used to come

in there frequently, and he was a man that drank at

times, and Avlien my attention was first called to him,

one of the clerks in the store was talkino- to him about,

I think, rather joking him about a mining location that

he had.

Mr. GOODWIN.—We want to interpose an objection

here that any conversation had with Lewis not in tlie

presence of his co-locator, is incompetent, and heresay.

The COURT.—That is the same objection that was

made a while ago; I do not want it understood that I

am ruling on that proposition, but subject to your ob-

jection 1 will allow the testimony to be taken, and to

be consid(u*e(l by the Court if deemed rtdevant, and if

not, it will be excluded.

(Plaintiffs except.)

A. It came to my notice after, tliat ^Ir. Lewis
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claimed a piece of gToiind on Mount Oddie in conflict

with the North Star tunnel location, in which I was a

part ow^ner. I didn't pay much attention to the con-

versation there in the store, until I heard it several

times, then I began to inquire who this man was and

whether he did have any location on Mount Oddie in

conflict with this property that I had recently bought

an interest in; I found out that a friend of mine, that

I had known for twenty years, Mr. R. B. Davis, who

was then a merchant there, and is now, I guess, was a

particular friend of this man Lewis, in fact, I under-

stood that Lewis rather looked upon him as his par-

ticular friend and adviser. I went to Mt. Davis, and

called him by his given name, ^'Dick," I said

—

Mr. GOODWIN.—We object to what he said to

"Dick" as entirely incompetent.

Q. Well, what did you do with "Dick''?

A. Dick and Mr. Lewis and myself went up on Mount

Oddie one Sunday evening, probably five o'clock or four

o'clock, I don't know when it was, it w^as on Sunday,

because Sunday was the only time that I went around

on the hills at all, for the purpose^

—

Mr. GOODWIN.—Never mind the purpose, we object

to the purpose; state what you did.

The COURT.—Your motive, that would not make

any difference; just what occurred, unless they want to

call it out on the other side.
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A. We went up along the trail right out from Loth-

rop & Davis' store, as nearly a short cut as we could find

up along the Mizpah, up to where the present North

Star shaft is, passing a cut which was testified to as

having been done by McCune and Enright, and enlarged

by Mr. Porter and somebody else; we passed by that

cut, passing along the North Star line to the ridge, and

there we found—^can I say it was pointed out to me?

Mr. GOODWIN.—Certainly, whatever was done.

A. It was pointed out to me by Mr. Lewis as being

their location monument; from there we looked for an

excavation of some kind, looking for preliminary work

presumed to have been done on the Dave Lewis Hope

claim; from there we went—well, we didn't find any; we

were pointed out a place where work was done, which

proved to be nothing but the monument of one of the

tunnel sites, I think it was the G. tS: H. tunnel; it w^as

a mound of stone and right by the side of it—well, I

could see nothing at all before it was pointed out. We
asked where the work was done—can I state what Lewis

said?

The COURT.—Yes.

Mr. GOODWIN.—Note our exception, please.

A. Mr. Lewis says, "Here in a place"; there liadn't

a pick or shovel ever been put in that ground. That

was by a stone monument north over the ridge, towards

the North Star tunnel site.
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Q. (Mr. METSON.) Yon mean the oix-ning into the

tunnel? A. The opening- into the tunnel.

(}. On the north side of the mountain?

A. On the north side of the mountain. From there

we passed along until we found the low portion, or off

from the mountain entirely, and found the road, struck

the road going to town; we came to town and went to

Lewis' tent, which w^as on Main street.

Q. Let me interrupt that proposition there, I am

familiar with the testimony. Did Mr. Lewis state that

he had this cut dug, that is, the cut near the North Star

shaft? A. He did.

Q. Did he state the date that he had it done?

A. He said in February, but he said his time-book

would show the exact date.

Q. Well, goon?

A. We went to Mr. Lewis's tent, got the time-book;

it was then getting dark and Mr. Lewis lighted his

candle and produced the time-book; Mr. Davis took the

time-book; the time-book

—

Mr. GOODWIN.—I object to that as incompetent; if

you haA^e the time-book, produce it.

A. I can say Avhat the time-book stated; I saw the

time-book.

Mr. PITTMAN.—I will state at this time, for the bene-

fit of counsel, that that time-book is gone; it was lost,

and we have been unable to find it anywhere, which we

will make proof of by the next witness, who had it in
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his possession, and this evidence can ^^o in subject to

that.

3Ir. (lOODWIN.—We make our objection, and I

understand th(^ court aRows it subject to our objection.

The COURT.—Certainly.
A. The time-book contained the names of Enri^ht,

the name is A. L. Enriglit, but I couhl not say whether

that Avas tliere or not, Enright and McCune; I asked

where the men were and w^as told, that Enright was

tending bar.

Q. (THE COURT.) Who t(dd you?

A. By Lewis; Enright was tending bar across tlie

street in a saloon owned by or run by a young man

from Silver City, Bert Allen; I went across the street

with Mr. Davis, Mr. Lewis said that he Avould be there;

and I asked Mr. Enright if he did the work up there,

and he said, yes; what time, and he said the first of

February, seemed to know the exact date; I asked him

another question or two and he would not answer,

said

—

:Mr. COODWIN.—Never mind what he said.

A. The reason he wcmld not answer

—

:Mr. CtOODWTN.—Never mind, you don't know liis rea-

son.

A. He slated his reason. We went over and got

Lewis and canu' back, and he answer(Ml every question

we asked him.
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Q. Where was tliis location monument situated witli

reference to the peak or apex of Blount Oddie?

A. Well, it was up very high on the ridge, and I

should judge that it w^as close on to 200 feet, but I have

learned since that it was

—

Mr. GOODWIN.—State your best judgment.

A. My best judgment is that it w^as in the neigh-

borhood of 200 feet, or nearer; it was high up appar-

ently. It was going over this from the way we went.

It was very high on the ridge.

Q. Was the North Star tunnel line marked out at

that time? A. It was.

Q. Which direction from the North Star tunnel line

was this monument pointed out by Dave Lewis?

A. Quite a distance east toward the Mizpah Exten-

sion.
I

Q. Could you approximate how far east it was?

A. From the tunnel line?

Q. Yes. What would be your approximate judg-

ment?

A Well, it Avas close on to 300 feet; it was over 200

anyhow.

Q. How much higher did you say the top of the

mountain was than the monument?

A. Than the Dave Lewis monument?

Q. Yes.

A. Well, as I said, it was fully 200 feet from that

monument to the peak, I should judge.
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(^ Did Lewis sliow yon any ollici* inoniinioiit'^ rep-

resented to be tlie nionnnienls of the Dave Lewis Mope

claim?

A. In pointing ont wlu^re li(^ di<l liis woi-k, lie ])nin1(Ml

to the stone monnment, which I was satisfied was tli<'

(L <.K: H. tnnnel monument.

Mr. OOODWIN.—Just state what he did, and not

what you are satisfied.

A. He didn't point out any other monument; pointed

there where he did his work, preliminary work, '^Right

there/' he said, and kind of moved his hand.

Q. On which side of the monntain was that?

A. On the northern slope, but kind of east of the

monument, and down in a s(ut of a little draw there.

Q. Was it on the opposite side of the mountain from

town?

A. The opposite, could not see town; it was clear

over the ridge.

i}. ^^'hat kind of work was done around this monu-

ment? A. Absolutely nothing at all.

Q. Was there any post in this monument?

A. I think there was a litth^ ])eg, or something stick-

ing uj) there. I don't think there was any post. I think

a surveyor's stick, or souu'thing lik(» that.

Q. Did you go up on the hill more than once?

A. I hav(^ been n]) on th(» hill quite a number of

times after onr sliaft was started; nsed to go u]) fre-

quently of a Sunday.
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Q. When was the hist time you were up there, Mr.

Harris?

A. I think the last time I was there when the patent

notice w^as posted on the claim. I was the secretary at

that time.

Q. Have you ever seen that location monument", the

Dave Lewis Hope claim, since it was pointed out t-^ you

by Dave Lewis? A. Yes, sir.

Q. Did you see it more than once?

A. I think more than once, I could not say how man}^

times.

Q. There has been some evidence introduced in re-

gard to an attachment notice posted on that claim, do

you know anything about that?

A. I saw it on one occasion.

Q. Where was it?

A. It was on this 4 by 4 piece; it was a 4 by 4 post

there.

Q. What 4 by 4 post?

A. Dave Lew^is location monument, or post, that he

pointed out to us.

Q. Was there a location notice at that monument

when you went there?

A. I never saw it; the post was marked, "Dave Lewis

Hope'-; I don't know whether the words ^'claim'- was

on it, or "mine,'' or anything; "Dave Lewis Hope," those

three words were on there, on this post, in pencil.

Q. Did you see any other notice, an attachment,

posted on that claim? A. No, sir.
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Q. In i^oiiii; 111), I uiidcrstand yon, yon W('nt np over

the Mizpah? A. Ye^, sir.

(}. And tliore lias been some tostimony as to a stako,

a wood<'n s1ak(\ tliat at sonu^ time was on tlu^ ,A[izpali

claim near a trail or near the npper lease wonld nioi(»

correctly describe it, on tlic^ :\lizi>ah claim. I show yon

a pholo^j^raph, it is iwnv the n])])er leasvs as shown on

this photoo-raph, of .Monnt Oddie, which is an exhibit

(Complainants' No. ;j). Now, do yon remember snch a

stake?

A. I remember a stake. I remember seein^ a stake.

I saw it a nnmber of times after ^lay or Jnn(\ alonjj^'

the trail, marked ''Mizpali Intersection.''

Q. Jnst describe this stake, if yon can, ^fr. Harris?

A. The stake was to the left of the trail, and was

two pieces nailed together. I think ])robably two by

fonrs nailed together. No stone Avhatever there that I

can rcMiHMnber; seemed to be a little bit of an excava-

tion oi' hole right near it, and as if there had been (Mther

sort of hamni(M-ed in the gronnd or a little ])lac(^ dng

ont, no rock there.

Q. What was th(^ character of the gronnd ai'onnd

there, as to seeing a monnment, or concealing a monn-

ment.

A. I thiidv tli(^ gronnd I'ight by the stake was some-

what bare; it seemed like a kind of rc^lstone gronnd

ther(\ There was no monnnKMit there; ther(^ was this

stake. '

. T'l'h^^^']
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Q. Were there a 113^ signs wliatever of any monument

of rock or earth having been built anywhere near that

stake? A. Not in that vicinity no, sir.

Q. Mr. Harris, you were secretary of the Tonopah

Korth Star Mining Company, that is the defendant in

this case, from its organization ui> until last July, were

you not?

A. Up until a few months ago, I think it was about

the first of the year.

Q. January, 1904? A. Yes.

Q. And as such secretary you had charge of the

books of the company, did you not? A. Yes, sir.

Q. About how much money has been expended on

the Ivanpah claim by the defendant company?

A. The total disbursements

—

Mr. GOODWIN.-^That is entirely irrelevant and im-

material, but Ave will not object.

The COUKT.—It will go in for what it is worth.

A. Approximately the total disbursements, as I re-

inember tliem, are something like $70,000.

Q. What portion of that was expended in the year

1902?

A. Yre commenced operations there early in June

of 1902, as I remember. We were active right from the

commencement, and I could not say as to what propor-

tion.

Q. Was there a fifth of that spent in the year 1902?

A. Well, we were running a tunnel as well as the
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shaft at the same time, rnnning both, sinking the shaft

and running the tunnel.

Q. Where was the tunnel?

A. The tunnel was to the north, over the mountain.

Q. Was it run into the Ivanpah claim?

A. It was headed for the—do you want to know

where the line was?

Q. Yes.

A. The line run right through our shaft, we put the

shaft right within the tunnel line.

Q. Was tlie driving of that tunnel continued during

the year 1902? A. Yes, sir.

Q. Continuously? A. Yes, sir.

Q. Mr. Harris, was there $500 expended in the sink-

ing of the shaft in 1902? A. Yes, sir.

Q. Was there $500 expended in driving the tunnel

in 1902?

A. Yes, sir; our pay-roll was from two to three

thousand dollars a month.

Q. In 1902 did they continue to drive that tunnel?

A. For quite a period, I don't know how long.

Q. Would you say there was five hundred dollars'

worth of work done in driving that tunnel in 1903?

A. I would say so, we let two or tlii'ee contracts.

Q. Was there five hundred dollars' wortli of work

done in sinking the shaft in 1903?

A. Yes, sir; several times tliat; our pav-roll was

from two to five thousand a month.

Q. Since what date?
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A. Well, from the time we started.

Q. lu June, 1902? A. Yes, sir.

Q. Continuously? A. Yes, sir.

Q. Now, were any roads built, Mr. Harris?

A. Yes, sir.

il ^Vliere was the road built from, and to where?

A. In order to get our supplies when we first began

the shaft, we began the building of the road, which

was extremely expensive, had to blast it out of solid

rock.

Q. (The COURT.) What age man was Lewis? Was

he a young man or an old man?

A. A man about sixty at least.

Q. Where did he come from?

A. I don't know. When I first met him, when I first

heard the name, I thought it was another Lewis from

Esmeralda County, that I knew.

(}. It was not he?

A. No, not the same man; that man is still in Haw-

thorne, quite an old man.

Cross-examination.

Q. You say you commenced operations there about

the 10th of June, 1902?

A. Early in June, I could not say the date.

(J. Before commencing there, or just about the time

you commenced, did you hear of any trespass notice

being served on the company?

A. I never received any.
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Q. That is not what I asked yon. At that time didn't

you understand, as secretary of the company, that a

trespass notice had been served, one tacked up at the

point where they were working, and one read to the

foreman?

A. Xo, sir; I never heard of it; never heard of any

trespass notice being posted on the claim, or served on

anyone.

Mr. METSON.—I object as being incompetent and not

cross-examination.

The COURT.—There is nothing to object to; he didn't

know.

Q. Mr. Harris, as secretary of that company at that

time, didn't you understand that ^Ir. Porter had gone

up there and served a notice on your company?

j\Ir. METSON.—I object to that.

The COURT.—I will make the same ruling to that as

the other.

A. I will tell you what I heard.

Q. All 1 Avant are the facts?

A. I heard it, some time since we commenced oper-

ations, that some one of our company, possibly the pres-

ident, was notified through the mail, about an objection

or protest, or something.

Q. Now, as secretary of the company, and interested

in its affairs, wasn't it reported to you that a trespass

notice, or notice, was tacked up there on a shed or little

building that you had just put up? A. No, sir.

Q. You never heard of any such thing?



Tonopah North Star Tunnvl and Development Co. 393

(Testimony of W. J. Harris.) ;

A. No, sir; the only thing I heard was just as I

stated.

i}. And you never heard that the foreman in charge

of that gang' of men there that day, the lOth day of June,

1902, was taken to one side, and this notice read to him?

A. No, sir; I never heard it; the foreman didn't re-

port to me. I will state this: that the development was

not under my management at all; once and a while I

would see the foreman.

Q. Did you ever see a copy of that paper? (Hands

paper to witness.)

A. Not that I can remember.

Q. What time was it that you and Lewis and Davis

left that Sunday afternoon?

A. It was along in the afternoon, towards evening,

because after reaching town, returning, it was dark

enough in the tent to light a candle to find his time-

book.

Q. When was that?

A. Well, it was before we conmmenced operations

there, and it was either April or May, but I could not

say.

(i. April or May? A. Yes, or 1902.

Q. Did you know when Mr. Porter came up there?

A. Yes.

Q. Was it before or after he came up there?

A. I really could not sa}^ as to that.

Q. What is your best judgment?

A. I understand that he testified to coming in April.
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Q. The liith of April, as I understand tbe testimony,

about that time.

A. It was vei'v apt to be after he came, but I could

not say whether it was before or after. I do not think

it was in the month of ^larch, because^ I came there

early in starch, the first few days in March. I think

it must have been April or May.

Q. Of course, if it was May it was after Doctor Por-

ter came? A. Yes.

i}. Did he take you right up tirst by this cut?

A. Well, we went by the cut, and I think Ave stopped

there and looked at it. He said that he run it, he had

it done.

Q. He said he had it done? A. Yes.

il Was that cut enlarged and a shaft sunk?

A. Was it enlarged?

Q. Yes; was it a cut about 14 feet wide running in

witli a shaft six or eight feet deep in the center, or was

it just a plain cut about four feet wide?

A. Well, it was in the nature somewhat of a shaft;

it was an excavation, a hole, really.

(2. Down in the ground? A. Yes, sir.

(^ If Doctor Torter did that work, then thai must

have been after he came that you went u])?

A. 1 don't know who did it, but Lewis said ihat he

had it done.

Q. \Nhat I mean is tliis: Tlie testimony on our side is

that tlu^ cut was run tliere, and tliat after Doctor Porter

came lie w(Mit up and enlargcMl it, and sunk this shaft;
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tliat is, lie^ widened it, and afterwards sunk this shaft;

if that shaft was there, aecording to the testimony

—

Mr. METSON.—It strikes me this is argument.

The COURT.—The idea is, whether it was before or

after Doctor Porter came.

A. It is very likely to have been after the 2ii\\ of

April, very apt to have been after.

Q. You state positively that what you saw there was

a shaft in the work that you saw, that is, a little shaft?

A. Yes, I think it w^as more than a cut.

Q. It was a cut with a shaft?

A. Different times I Avas up there, I noted that it

was larger than it was at some previous time that I

had seen it, but this particular time, 1 don't know

whether it was at its full capacity or not.

Q. And he told you that he had had that done?

A. Yes, sir.

(}. Did he tell you what work it was?

A. No, he didn't say. I don't think that he said

t\diat it was.

Q. Did he tell you it was his assessment work?

A. I don't remember his saying that.

Q. Didn't you inquire?

A. I don't think he stated, and I don't think I in-

quired.

Q. Why, you were there

—

Mr. METSON.—I object to the why.
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A. I can tell the motive f(>r i^oino- up fliere, and ^vhat

we vr(^re looking- for. T was looking for tlu^ preliminary

work of that claim.

Q. You thought if he had not done the preliminary

work, but had done Ills assessment Avork, and that was

not done within the ninety days, that y(ai had a right

—

The COURT.—The supposition is objectionable, as

calling for a conclusion the point is what was there?

Q. He didn't tell tell you whether it Avas assessment

work or location work?

A. No, sir; not that I can recollect.

Q. And you didn't ask him?

A. I don t think that I did.

(2. And that work was where, with reference to the

present North Star shaft?

A. Thirty or thirty-five feet north and east, I should

judge, a little up the hill; it was up above the shaft.

il Vrhen you say above, you mean u]) Ihe hill?

A. Yes, sir; and a little to the north too.

Q. Then where did he take you?

A. To his location monument.

(2. Just on the mountain there?

A. On the ridge.

Q. As soon as you got U]) on the ridge, didn't he

bring you right to tlii' stake?

A. The n(\xt objective point was his stak(», where w(^

stopped again.
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Q. The stake tliat lie took you to v/as vrhat direction

from this work, from this cut?

A. It was north and east. I think we had to kind

of go up, right in a B line for it- could not travel very

well there, because those rocks slide, and it is very

steep going up near the tunnel line, then on the ridge

up, would bring us to that post.

Q. How far from that cut was it to the stake that

he took you to?

A. Well, I really did not look at it for any purpose.

Q. Well, your best judgment and recollection; as you

were traveling that night, how far do you think that

you traveled fi om that cut to the stake that he took you

to?

A. We didn't go in a direct line; went onto the ridge

and then up the ridge.

Q. I didn't mean to ask how far you traveled; I

mean how far was the stake that he took you to from

this cut?

The COURT.—Your best recollection and judgment,

approximately.

A. Really, I never thought of it as to the distance,

and I don't know^ that I could state.

Q. Wasn't it about 300 feet?

A. Yes, I would think it was more than that.

Q. VA'ould you swear positively it was more than 300

feet?
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A. Yqvj apt to be five or six Inindred feet; it seems

to me it is a lono- distance, I would not say.

Q. What I want to get at it, standing there that

niglit in the twilight, after he had taken you to that

stake, and looking doAvn to the cut, how far did it seem

to you ?

A. I don't think 1 looked down to the cut again after

going to this post; I don't think that I could see it; I

doubt whether I could see it at all.

Q. You could not see this cut from the location post?

A. I doubt whether I could; I don't know Avhether

it is a ph^^sical possibility or not; as a matter of fact, I

am satisfied I didn't look back.

Q. Don't you think that Lewis could have taken you

to a post about 300 feet from that work that night in a

northerly direction from that cut; I am speaking about

that particular night, not with reference to recollections

formed from other trips you have made since then, but

just recollecting what you did that particular night;

don't you think Lewis could have taken you to a post

about 300 feet northerly from that work there that he

told you was the work that he had done?

A. It is the same post that I have seen frequently

since, and it was th(^ only post that I ever saw.

Q. What I m(\an is this: ^Nfay not that i)ost have been,

when you saw it that night, at a ])()int 300 f(M^t nortli

of that cut?

A. I don't think it could be; it was upon the ridge.

Q. I am speaking about that night. Is it not pos-
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sible that that post could have been at a point 300 feet

north of this cut when you saw it that night, and it was

pointed out to you by Lewis?

A. No, it could not have been.

Q. Why not?

A. I will state at the time we got back to town, we

spent a great deal of time on the other side looking

around for this excavation I was looking for.

Q. Which excavation?

A. I was looking for something purporting to be the

preliminary work, and I could not find any.

Q. Preliminary work of what?

A. Dave Lewis Hope claim.

iQ. That is what you went up there for, to look for

preliminary work and the excavation? A. Yes.

Q. And you went by that cut that he pointed out to

you, and told you that he did, and you didn't ask him

whether it was preliminary work or not; do you mean to

go before this Court with such a statement as that?

A. That I didn't ask him what it was

.

Q. You have testified that you went up there and

didn't ask him whether it was preliminary work or as-

sessment work?

A. We stopped there quite a little while, I should

judge maybe five minutes, or more; stopped there dis-

cussing it, and he said he did it, and I asked him when

he did it.

Q. If you were there looking for preliminary work
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that Lewis had done, why didn't you ask him wliether

that was his preliminary work or not?

A. If I had asked him whetlier it was his preliminary

work or not, the chances are he woukl not have knoAvn

what I was getting at, anyhow.

]Mr. METSOX.—We ohject to the why, because that

has been asked, and ruled out.

The COUKT.—I think you are rather inclined to draw

out some views of the witness, instead of getting at the

actual fact of what was done. The Court will be liberal,

but I would avoid that.

A. Mr. Goodwin, I was trjdng to determine in my
own mind whether Mr. Lewis had any rights on that hill

or not.

Q. When he pointed the monument out, did he show

you any notice of location? A. No, sir.

Q. Did you look for one? A. I did not.

Q. Did you ask him if there was one?

A. He said it was his location monument, and the

name was on the post, "Dave Lewis Hope"; he says,

"There is the location monument.''

Q. Did you ask him if there was a notice of location

there? A. No, sir; I don't think I did.

(>. You didn't inquire for one?

A. I don't think I did.

Q. And you didn't look for one? A. No, sir.

Q. And still you wc^re there to ascertain whether or

njt he had anv rights? A. Yes, sir.
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Q. And you were there to ascertain whether he had

done' any development work, and were along by this cut

and didn't ask what it was?

A. I went there for the purpose of seeing if he had

done any work, and I found, according to his ov/n state-

ment, that he had done this work, and I ascertained

when it was done, the 1st day of February, 1902, and I

wanted to determine whether he had done any other

work, and I didn't find any.

Q. And then you concluded that he had no rights

there on the hill? A. In my own mind, yes, sir.

Q. Wasn't Mr. Lewis much older than sixty years,

was he not seventy?

A. A man out in the hills a great deal shows his age

more than a man who is groomed, you might say, and he

was fully, I shouldl judge, that he was fully sixty, but I

never had any means of determining.

Q. After he took you up there, how long was it be-

fore you were up there again; that is, from the first time

that you have testified that he took you up there, how

long was it before you were back there again?

A. I could not say; I was over that tunnel line a

number of times; and after we commenced operations

I was up there frequently of a Sunday; that is, I would

walk up maybe early in the morning.

iQ. What I mean is this: When did you next see that

stake that you say he pointed out to you the first time

he took you up; how long before you next saw it?

A. I could not say; I saw it a number of times in go-
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ing over to the tnimel, looking up, and taking people,

looking at tlie country generally, we could walk up over

the Mizpah, and around there, and Avalk up tlu^ moun-

tain to g^et a view, hut I could not say.

Q. Were you ever at that stake to examine it from

the time that he took you up there that Sunday evening,

until now? A. Yes, sir.

Q. When was that time?

A. Well, I could not fix the date outside of one par-

ticular occasion, and that was some time in January,

1903; Mr. Salsberry, and I think perhaps Mr. Ish was up

there; tliat is the only date that comes into my mind,

hut I know that I was there between the time I first

saw it.

Q. You were not there for months after you first

saw it, that stake, until you were there the second time,

were 3^0u?

A. I think likely that I was; I was over that country

very frequently.
1

Q. No; I mean to go up to that stake, look at it and

examine it, and see that it was the same stake, in the

same position as when you first saw it?

A. W(dl, I don't know as I had any particular oc-

casion to; I saw the attachment notice on tliat stake,

sometime either at this or a subsequent time, I could

not say.

Q. Either at this or a subsequent time?

A. Yes, sir.

Q. When you went up there with ^\v. T.ewis, your
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principal object was to see whether or not he had done

his preliminary work, was it not?

A. I understood when he had done this work, showing

it was clearly out of the ninety day limit, then I wanted

to know if he did any other work that wasn't visible

there, to see whether he had complied with the law, and

owned the claim.

Q. How did you know that this work was not within

the ninety day limit unless you examined the notice

and knew what the date of the notice was.

A. Well, my associates in the ground had told me the

exact date of this.

iQ. From' the record? A. Yes, sir.

iQ. Did you make that examination with a view of in-

validating the Ivanpah, that is, with a view of acquiring

the Ivanpah, provided you determined that the prelim-

inary work had not been done within the ninety days?

A. We had in mind taking the Ivanpah, but whether

that was the prime motive at that time, I think it was

mostly that; I wanted to be certain in my own mind,

whether Lewis' statements that he had a claim up there

in conflict with the tunnel line, or with our ground, as

we termed it, whether he had any rights there; I wanted

to satisfy my own mind.

Q. Thinking it over, don't you think it was with a

view of resolving the doubt between the Ivanpah and

that location, as to which was the better location to the

ground? A. No, sir.
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(2- Snbs(Miii('iilly, yon invest i^atcil witli Hint ohjort

in vi(*w, (li<l yon not ?

A. As to wliicli claims wo Avonld take?

A. Oil, no; we ncvcM- roco<^iiiz(Ml tlio Dave Lewis ITopo

claim at all.

iQ. You never roco^nized fliat at all?

A. No, sir, not in the least.

Q. You never made any arrangement with ^Fr. Davis

by which he would take it over?

A. No, sir; I never did.

(}. Did the company?

A. I don't know that the company did. T never made

any arrangemc^it; n(*v(M' had any business talk with Mr.

Lewis at all, outside of i^'oinj;- u]) over this i^round.

Q. Don't you, as an officer of this corporation, know

at that time some arrangement was made by which the

company would acquire the Dave Lewis title through

Mr. Davis?

A. At a later time I saw and had among tlu^ papers

a. conveyance from L(Mvis of all his rights to ^Ir. Davis,

and ^fr. Davis to the cor])()ra(ion.

ii. As a matUu- of fact, wasn't I hat conveyance from

Lewis to Davis fifteen days prior to any conveyance that

was made* hy Mr. Ish to the coiiii>any, of the Ivanpah?

A. That I could not say; (he KM-ords will he (he best

evidenc(^ as to that; 1 couhl not say.

il. Well, as a matter of fact, and as an odicer of the

corporation, don't you know that arrangement was made
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with Mr. Lewis, prior to the time the company pur-

chased the Ish title?

A. I will state right here, Mr. Goodwin, that no ar-

rangement was ever made by a meeting of the board or

private conversations taking over the title of Lew^is; it

was never recognized by any member of our company;

and I testify that we have such a conveyance because

it is the fact, and it was given to me by our attorney.

Mr. METSON.—I think this is all objectionable; if it

were true that they did buy it, it cuts no figure,

The OOUET.—Perhaps not, but I will admit it for

whatever it is worth. Many things have an indirect

bearing, and it is impossible to shift them out.

Q. Now, what was paid for that?

A. That I could not say.

Q. Don't you know that a certain sum of money and a

certain number of shares in the Korth Star Company

were given to Lewis for that conveyance?

A. I never had any business v/ith Mr. Lewis, outside

of going over that ground.

Q. I am not asking about the business; I am asking

if you don't know, of your own knowledge, that a cer-

tain number of shares of the North] Star stock, together

with a certain sum of money, was delivered to Lewis for

that conveyance that he made to Davis in the interests

of the North Star Company?

A. I will state this; that I do not know, that is, I

know by being told.
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The COURT.—Not what you were told, but what you

know. I suppose it is immaterial if they hav(^ oot

that whether they paid any money for it or not.

A. I Avill state this, Mr. Goodwin, if this is what yon

want; that is, that whatever was ^\\en to ^Ir. Lewis was

not for his title; we never considered that he had any

title; whatever was given to Mr. Lewis was given out

of pure good Avill and charity.

Q. Let us gi'i at the extent of this charity, and then I

will leave the question. What was the number of

shares you gave him?

:\Ir. METSOX.—I object to that. Objection overruled.

Q. What number of shares of stock were given to

him?

A. From my own actual knowledge, I don't know of

a share being given him.

Q. Five thousand?

Mr. :METS0N.—I object to that because the witness

has answ^ered he didn't know.

Q. Were you the secretary of the corporation?

A. Yes.

Q. Don't you know what stock stood in his name?

A. Not a share.

Q. Do you know what stock was endorsed and de-

livered to him?

A. Of my own knowledge, I never saw the transac-

tion, and don't know a thing about it. 1 will state this.
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it is not my desire to eyade or hide anything; if I am

permitted to say what I believe.

The COURT.—^I don't want what the Avitness believes

or hears; I want to knov/' w^hat he knows.

A. I don't know anything abont it.

Q. I think you stated that you never saw or heard of

a notice similar to this. (Referring to paper in his

hand.) A. No, sir.

Q. Didn't you say that you heard that the president

had received one by mail, or something of that sort?

A. I heard that there was some letters received,

either from a Mr. Jury or Porter, in some way protest-

ing against our operations there, or something of that

sort; and I never saw^ any, or never received any.

'Q. It was never brought to the files of the company?

A. No, sir.

Q. Don't you know that was just about the time you

started in to work there?

A. It might have been, but I never paid any atten-

tion to it; it might have been. ^

Q. Now, this post that Mr. Lewis took you to see in a

mound of rock in the size that you have described.

A. I don't think there was much of a monument

there; it w^as a 4 by 4 post.

Q. You are sure that it was a 4 by 4 post?

A. Yes.

;Q. Now, wasn't it split?
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A. I could not swear as to that; not that I can re-

member; it might have been.

Q. Mr. Ish stated that his recollection Avas that it

was a split piece of timber.

Mr. METSOK—We want the recollection of this wit-

ness.

A. I didn't pay much attention to it, outside of see-

ing the name "Dave Lewis Hope," and he said that was

his location monument.

(By Mr. PITTMAN.)

Q. Just one question: You have stated that this

stake, around wiiich there was no monument, and near

the trail, down near the upper lease of the Mizpah,

w^as on the left-hand side of the trail; do you mean going

up or coming down? A. Going up.

Mr. R. B. DAVIS, called and sworn on behalf of the

defendant, testified as follows:

Direct Examination by Mr. PITTMAN.

Q. Your name is B. B. Davis? A. Yes, sir,

Q. How^ long have you been in the State of Nevada?

A. About twenty-six years, a little over—1878.

iQ. Where have you resided since you have been in

the State of Nevada?

A. My first place of residence was Sutro; next place

w^as Da^^ton; next place was Silver Star, Esmeralda

County; the next place was Tonopah.

Q. When did you first go to Tonopah?
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A. My first trip to Tonopab, I lauded there December

24th, 19O0.

Q. Were you engaged in business in Tonopah at any

time?

A. Yes, sir; from that time on to the present day.

Q. What business were you engaged in?

A. General merchandizing.

Q. Did you have a partner in business with you?

A. I did.

Q. Who was your partner? A. J. D. Lothrop.

Q. What was the name of the firm?

A. Lothrop & Davis.

Q. Were you acquainted with Dave Lewis in Tonopah,

Nevada?

A. I was; yes, sir; I became acquainted with him in

Tonopah.

Q. When did you first become acquainted with Dave

Lewis? A. Why, it was in the summer of 1901.

Q. Did you ever have any business relations with

Dave Lewis? A. Yes, sir.

Q. What were those relations?

A. Well, he had dealt some in the store there prior to

my going to Tonopah to reside; you see I didn't reside in

Tonopoh regularly until July of 1901; I had business

there in charge of another person; some time after I

went there to reside permanently, in July, soon after the

fourth, I don't remember just the exact date; somewhere

between the 4th and 10th, I should judge; and it was
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some time after that, in tlie summer, tliat I first got ac-

quainted with Dave Lewis.

iQ. When you got acquainted with him, did 3^ou have

any business dealings with him? A. I did, yes, sir.

Q. What kind of dealings were they?

A. The first important business that I recollect was

some time in the early fall; he came to the store, and he

had a sack of money, and he wanted me to keep it for

him, so I placed the money in the safe for him, with a

tag on it; and that is about the first.

Q. How did he get that money?

A. Well, he Avould draw on me for money at any

time that he wanted it, in small amounts; generally

most of the amounts was quite small, a dollars, some-

times four bits, or a dollars and a half.

Q. Did he draw all that money out?

A. Yes, sir.

Q. AVas that money left in the sack until it was all

drav/n out in that way?

A. No. It went on that way for several months,

and at the end of eacli month we squared up with the

store account; when he v/ould draw four bits or a

dollar, or whatever it would be, I didn't take the trouble

to go into the sack; 1 would give it to him out of tlie

till, and make a note of it, and at the end of the month,

wlmtever the amount was that he drew in money, and

whatever goods that he got, we would square up with

the sack; take it out of the sack, and leave the sack in

there; it went that way for several months, and finally
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I told the bookkeeper the chanees are that he would

draw it all out that way, and we would just take the

money out of the sack and give him credit for what was

left; I think there was then about |160 in the sack that

he was given credit for.

Qi. Do you know about wTiat date that was?

A. Yes, I believe it was in along in December or

January, somewhere along there; that is, Decem'ber of

1901 or January of 1902, somew^here along there; I

would not be certain about the date of that.

Q. Now, Mr. Davis, you have heard the testimony of

Mr. Harris relative to a trip that you and Mr. Harris

and Mr. Lewis took upon Mount Oddie some time in

the spring or summer of 190'2i? A. Yes, sir.

Q'. To look over a claim known as the Dave- Lewis

Hope Claim? A. Yes, sir.

Q. Now, state to the Court the substance of that

trip?

A. Well, I went up on that trip expressly in Dave

Lewis's interest.

Mr. GOODWIN.^We object to these self-serving

declarations in Lewis's interest.

A. Well, I expected to be called down. Of course

I want to state the facts in the case, and whenever I

don't do that properly, of course call me down. We
made an appointment to go over this ground, and as I

said, my purpose was to advise Dave Lewis as to what

he had in regard to it; and we made an appointment
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and weut up there; Harris was on hand but we didn't

see Dave; we hind of loohed np on the liill and saw

somebody up there which we took to be Davi^ Lewis,

up on Mount Oddie, so we went up tliere and found it

was Dave Lewis; I think we found him along- near where

the North Star shaft is now, as near as I can tell, and

I wanted him to show me where he done the work on

the claim because I was told that the claim had run out.

^Ir. GOODWIN.—Never mind what you were told.

A. He showed me this cut there, that :McClure and

Turijiht done.

3[r. GOODWIN.—The same objection, as to the

declaration.

The COUKT.—That g-oes all through the record,

whether it is repeated or not.

Mr. GOODWIN.—With that understanding, we will

make no further objection.

A. Well, he says, "There is some work I had done,''

he says, "You paid for it yourself," and I asked him

v>'hen lie lu-d tliat done, and he said he didn't know for

sure, but, he says "I have got the time-book in rny cabin,

and I can tell exactly the date." I was well aware of

the fact, and I understood

—

Mr. GOODWIN.—Never mind what you were aware

of, or what you understood, just confine yourself to the

facts.

Q. Then where did you go?
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A. Well, knowing that this work was done along

about the first of February, I asked him where he did

his location work; "Well,'' he said, "I did some oyer

here." We went up from there to where the location

monument was, that was up a little bit oyer the ridge,

kind of in a—well, I would say northerly direction from

there, just a little bit oyer the ridge, and there was a

monument there built of stone, I belieye, and rock of

some kind, to tlie best of my recollection there was a

stake in it of some kind; I don't know what the dimen-

sions of it vrere, or anything about it; that was his loca-

tion monument, and I could not say positiyely whether

we looked at the location notice or not, but anyway, he

gaye us to understand, and I think more than likely

that yre examined the location notice, I would not be

positive about that; and he was very slow in getting

around and we vroukl have to continually keep remind-

ing him that we wanted to see where he did this work;

he said he would show us after a while, and we went

around the hill on the other side.

Q. Which side; on the side towards town or the op-

posite side towards town?

A. First we went kind of north, right angles with

town, and then around the hill to the east almost from

where this—behind the hog back, and he showed us;

it was in a kind of little ravine there, I recollect that

very distinctly; he says here, '^I did some work here."

^Vell, it was really laughable to see that he would

claim any work done; it seemed like a little mound was
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scratcbed up lluongli rocks and dirt, and there v/as a

little stake driven in it, I don't think there was any-

thing- marked in it at all, and he could not show us any

more work than that, and from that we went on down

to his cabin, and he produced his time-book where he

had kept the time of McCiine and Enright in doing this

work.
I

Q. What became of that book?

A. That book, Mr. Harris suggested that I take that

book and keep it, and Mr. Lewis didn't object, and I

took the book and put it in our safe.

Q. When did you take the book?

A. I took the book the same day we were up looking

at this claim; I took the book, I had the book in my

possession for some little time after that, and Mr.

Harris and myself both examined the book, and Mr.

Harris suggested that I take that and keep it, and I

did, put it in the safe. I remember looking at it after-

wards, and I believe I showed it, if I ain't mistaken,

sliowed it to Mr. Pittman, but I would not be positive

about that, but what became of the book I don't know.

(J. Have you tried to find the book?

A. Yes, sir, not only looked for it myself, but t had

Stuart, the bookkeeper go through the safe, and I in-

quired of him about it, and he told me that it was in

some of Dave Lewis's effects, his clothes, but I was

positive that it was not in his clothes, because I had

grotten it from him.
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Q. What date did this time-^book show that these

men had vforked there?

A. It was along about the first, I wonkl not say it

was the 1st, 2d, or 3d, but anyway, it was between the

30th of January and the Tth of February, 1902; I am

positive about that.

Q. That showed what men worked there?

A. McCune and Enright.

Court adjourned until July 15th, 1904, at 10 A M.

Court convened. July 15th, 10 o'clock A. M.

Direct Examination of Mr. R. B. DAVIB (Resumed).

Q. Mr. Davis, I am passing you four books, appar-

ently account books, and I will ask you what those

books are?

A. They are the day-books used in the store.

Q. What store?

A. The store of Lothrop & Diavis.

Q. During what period of time?

A. This one was from August 9th to September

17th, 1901; this was from December 26th, 1901, to Feb-

ruary 28t]i, 1902.

Q. Were those the books of original entry in your

store? A. Yes, sir.

Q. I would like for you to turn in this book, upon the

back of which is marked "December 28tli, 1901, to

February 28th, 1902,'' to the accounts for the month of

February, the entries the first part of February.
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]Mr. CrOODWIN.—We do not know the purpose of

this, your Honor, but we object to tlie testimony' of any

entry made in these books unless the testimony shows

they were entries made in the presence of some of the

plaintiffs in this action. Ml*. Davis is not a party to

this action. Tliis action is not upon any account or

transaction between Mr. D'avis and any of the plaintiffs

in this action, and his original book of entr}', as be-

tween the plaintiffs and defendant here, it seems to me

is entirely incompetent.

The COURT.—Some matters have been testified to,

and some occurrences have been testified to, and as to

fixing the date, I think they would be admissible. I

suppose it would be competent in order to fix some

dates in supplying materials. AVe have your exception

noted, and if the testimony should disclose anything;

outside, it would have come in under that exception;

but I can see for that purpose it would be admissable.

(Plaintiffs except.)

A. That is the account of February.

Q. Now, commencing February 2d, see if there is

any account of Dave Lewis?

A. I find on February 2d where there was a charge

made to Dave Lewis.

:\rr. GOODWIN.—The same objection.

Tli(^ (^OURT.—Of course that objection goes to all

the testimony in regard to this.

A. ^'Dave Lt^wis by McCune, 2\ pounds of powder.
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forty cents; half box caps," it says half caps, it means

half box, price thirty-five cents; "150 feet of fuse, forty

cents."

Q. On February 2d?

A. On February 2d, 1902.

Mr. GOODWIN.—Now, if your Honor please, the

subject-matter of the proposed testimony appearing, I

move the Court to strike it out for the reason, that is

is no evidence as between the plaintiffs in this action

and the defendant; it is no evidence that at that time

those articles were sold to Mr. Lewis by Mr. McCune,

or through Mr. McCune, or at any other particular time.

I can see that in an action as between Dave Lewis and

Mr. Davis, he testifying that they were his original

books of entry, then the law would step in, and being

regularly kept, prima facie they would be evidence of

the date, but as between these parties, and as evidence

in this case, it seems to me it is entirely irrelevant and

immaterial.

The COURT.—I am going to allow it in so far as it

applies there, subject to your objection.

Mr. GOODWIN.—iAs I understand it, Mr. Pittmau,

this is for the purpose of corroborating the statement

of Mr. McCune that the work he did there was about

the first of February, is that it?

Mr. PITTMAN.—That is it.

Mr. GOODWIN.—This being a record of the 2d of
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February, yon offer that as corroborative of his testi-

mony that he did it there the 1st?

Mr. PITT.MAN.—I offer it as corro'borative, and as I

remember 31 r. ^IcCune's testimony, lie boui^ht the

powder at Mr. Davis's store.

The COURT.—I will admit it. Plaintiffs except.

Q. Following along there, is there any other entry

to Dave Lewis?

A. I find on the Otli of February there is charged,

^'Dave Lewis, to cash |40," that is on February 6th,

1902>.

Q. Now, I will ask you, ]Mr. Davis, if you know what

particular cash that was that is charged to Lewis at

that time?

A. 3Iy recollections are that it was to pay for the

work done by McCune and Enright on this claim.

Q. I wish you would take the book marked '"August

7th, 1901, to September 12th, 1901," and turn to the

entries in that book from, say about the middle of

August, along to the middle of September?

A. It will take some little time to go over that.

The COURT.—A^)u might call attention to certain

dates, it would be a matter of form.

Q. Between August loth and September 15th, is

there any charge to Charles J. Cnrr for any lumber in

the Lothrop & Davis store?

A. I believe not; T have not seen any here; I started

at August 2r>th and went to September 7th, and saw no
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lumber charged to liim; I will bave to look over that,

so I could swear positively and it would take some

little time.

Q. You have examined from August 2'6th to Beptem-

mer 7th? A. Yes, sir.

Q. And there are no charges against Charles J. Carr

during that time? A. No.

Q. Mr. Davis, do you know whether or not in the

month of August and Septem^ber, 1901, your firm

carried any lumber of dimensions 31 by 4?

A. I don't know of us ever carrying lumber that

size.

Q. Do you know Cliarles J. Oarr? A. Yes, sir.

Q. When did you first know of Mr. Carr?

A. The first that I knew Mr. Carr was about Christ-

mas, 1900, I think it was on Christmas day, or the day

following.

Q. Do you know Mr. Carr's general reputation in

that community where he then lived for truth, honesty

and integrity; you can answer that by yes or no?

A. I do.

Q. What was his reputation? A. Bad.

Cross-examination.

Q. You had a good deal of dealings with Mr. Carr?

A. Quite a little, yes.

Q. To what extent?

A. Well, in the first place w^e had dealings with the

lease by Carr and Leidy, I believe it was called, and
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then afterwards we had some dealings with Mr. Carr,

private, after tliey had sold out of tlie h^ase.

(l Did Mr. Carr pay yon what he owed yon?

A. Not all of it.

Q. Does Mr. Carr owe yon anything to-day?

A. I believe he does; I think there is an acconnt of

a'bont ten dollars.

Q. Yon think there is? A. Yes, sir.

Q. Wlien did yon present it?

A. Well, I could not say just when it was presented;

there has been notliing said about it for the—the hist

time I ever recollect of mentioning it was after the

amount of that attachment was paid; ^Fr. Carr spoke

to me one day on the street; it seemed tliat ther(» had

'been t(m dollars that was overlooked in tliat attach-

ment, wasn't put in, and whether it was my partner or

someone else, I don't know, but I suppose some one had

told Carr about it, but he called my attention to it; he

says ^'There is ten dollars that is still owing you/' he

says, ^'I have not got the money now, but I will pay it

to you."

(}. Mr. Carr called your attention to tlu^ fact that

there was t(Mi dollars oniittcHl from the settlement?

A. Yes, sir; that is the first I knew of it.

Q. And he told you the first time he got the money

he would ])ay you?

A. He said something to that effect.

Q. Did he dispute the bill in any way?

A. Xo, I wasn't presenting him with any bill at all.
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O. You and your partner had a settlement Avith Mr.

Oarr in which he paid you a sum of money which was

accepted by you in full settlement up to that time?

A. I believe it was; I didn't attend to that part, I

left it to my partner.

Q. As a member of that partnership, you know

there was a settlement between your partnership and

Mr. Oarr, settling all matters up to a certain time, was

there not? A. I believe there was a

—

Q. Just answer the question please? A. Yes.

Q. That is a fact?

A. That is a fact as I understand it.

Q. After your settlement, and after he had your re-

ceipt in full for all demiands up to date, he stated to

you that ten dollars had been left out, had not been

included, did he?

A. He spoke to me in a way that—he says, "That

ten dollars, I will fix that some time, I have not got

the money now, I will fix that some time.''

Q. That was ten dollars that by mistake had been

left out of this settlement, was it?

A. I believe so, that is the way I understood it.

Q. And Mr. Oarr himself brought that to your at-

tention? A. Yes, sir.

Q. Did you consider tliat honorable or dishonorable

in Mr. Oarr?

A. Oh, I didn't think much about it.

Q. Well is that one of the circumstances on which
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YOU base your opinion of Mr. Carr, that his reputation

is bad? A. No, sir.

Q. That is not one of them? A. No, sir.

Q. Will you examine that paper and state whether

or not you know anything about it. (Hands paper to

Avituess.) Is that signed your partnership name by your

partners? A. Yes, sir.

Mr. GOODWIN.—If your Honor please, may we have

an inspection of those books of the items from August

9th to September 12th?

The COURT.—Yes.

Mr. GOODWIN.—We now offer in evidence the fol-

lowing receipt:

Complainants' Exhibit No. 13.

1385.00. Tonopah, Nevada, May 21st, 1902.

Eecd. from Charlie J. Carr the sum of f355.99/lO0

settlement in full for account due for merchandise to

date, and the further sum of thirty dollars receipt in

full for cost in cases where C. J. Carr and Ott and Carr

and Lyons were defendants and Lothrop & Davis were

plaintiffs.

LOTHEOr & DAVIS,

By J. D. LOTHROP.

(Receipt admitted and marked Complainants' Ex-

hibit No. 13.)
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Q. Mr. Carr dealt with you diirino' the period of time

he was there in Tonopah?

A. Yes, sir; he dealt considerable there.

Q. He owed you as high as what sum at any one time,

the highest amount?

A. I guess that sum there is about as high as he owed,

I don't know, I don't recollect of it being any higher than

that, unless it was during the leasing time, and that was

an account of Carr and Leldy.

Q. Did Mr. Carr ever come to you when he was sober,

and you refuse him credit? A. Yes, sir.

Q. When was that?

A. Well, I could not tell the date, but it Avas along

pretty well in the fall.

Q. Of what year? A. 1901.

Q. Did you get a lot from Mr. Carr in the town?

A. When I first went there—

Q. Just ansv> er the question, Mr. Davis?

A. Well, I cannot say that I did, no.

Q. Don't you know that when you went there Mr. Carr

gave you a lot, or two or three of them?

A. He sold

—

Q. Just state yes or no?

A. Well, in saying that he gave me a lot, he shoAved

me Avhere I could build on.

Q. Didn't he shovv^ you Avhere you could build on Avhat

he claimed to be his part of the toAvnsite?

A. Yes, he did.
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Q. And didn't he measure out two or three lots Avhieh

you occupied and went on ?

A. No, sir.

Q. How many? A. One.

Q. AYhat was the size of it?

A. It was alread}^ staked out.

Q. Who had it staked out?

A. Well, I understood it was Gayhart.

Q. Didn't you understand that Mr. Carr

—

A. I thought at the time that Carr and Leidy, it was

on their ground, I was told it was on their ground.

Q. Well, you know it Avas on their ground at that time,

don't you? A. No, sir.

Q. Don't you knoAV noAv that that lot was on their

ground at that time? A. No, sir.

Q. It was not?

A. I don't think it was on their ground.

Q. You don't think it was on their ground?

A. No, sir.

Q. Didn't they own that claim at that time?

A. They owned their claim back there, but I don't

think that that lot was on their ground; I thought so at

the time when I took to building tlu^re.

Q. Mr. Carr thought so at the time, didn't he?

A. Well, I think probably he did; I guess he did.

Q. And Mr. Carr gave you that lot?

A. Carr and Leidy both told me I could go ahead and

build there, and afterwards I paid the location price for

the lot.
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Q. To whom?

A. Why, I don't know who did collect for the lots

there, but I know the price of it was ten dollars; that was

simply to pay for surveying.

Q. Don't you know that you got that lot from Carr and

Leidy for simply what it cost them to have it surveyed and

staked out?

A. No, sir ; I don't know that they had it surveyed and

staked out.

Q. You say it was staked out when you went there?

A. Yes.

Q. And you got it from Carr and Leidy?

A. I got the permission there from them.

Q. And you went into possession under their permis-

sion? A. Yes, sir.

Q. And built under their permission? A. Yes.

Q. And all you ever paid for that lot was ten dollars,

which you understood was the cost of staking it out and

surveying it? A. Yes, sir.

Q. What is that lot worth to-day?

A. Well, I don't know what it is worth.

Q. It is worth considerable money, is it not?

A. Yes, sir.

Q. Would you take a thousand dollars for it?

A. No, sir, I would not.

Q. Would you take five thousand dollars for it?

A. The lot and improvements, or the lot alone?

Q. The lot alone?
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A. Well, if there was no improvements on it, I guess

I v>'oul(l, if it was mine; I don't own it at present myself.

Q. Is the fact that Mr. Carr let you in possession of

th(^ lot, and only charged you the actual cost for it, is

that one of the facts on which you base your opinion, that

his reputation for truth, honesty and integrity is not good ?

A. No, sir.

Q. Besides this, don't you know of Mr. Carr giving

away a good many lots at that time upon those same con-

ditions?

A. I think he did, yes.

Q. You know he did, don't you?

A. I am quite positive.

Q. Don't you know as far as building up the town and

giving away lots, and helping to boost the camp, that Mr.

Carr was liberal, and more than liberal?

A. He seemed to be quite liberal.

Q. In fact, he was much more liberal than anybody

that you have seen there since, wasn't he?

A. No, sir.

Q. Have you known of many lots being given away

there for ten dollars apiece, since Mr. Carr gave them

away?

A. Yes, sir ; any of the lots could be had at that price

at that time.

Q. From whom?

A. From whoever owned the ground there; from the

Butler Company, they let them build there about the same

Nvay.
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Q. Now Avlien was it that 3^011 and Lewis and Carr and

Harris went up there on Mount Oddie?

A. Well, I could not tell what date, but it was pretty

well along in the spring of 1902, I would say April or May,

probably along there somewheres, I don't recollect exactly.

Q. As I understand you, you and Mr. Harris left the

town together? A. Yes, sir.

Q. In the evening?

A. My recollection of it as that it was in the morning.

Q. Your recollection of it Avas that it was in the morn-

ing? A. Yes, sir.

Q. And you saw Lewis up near where the North Star

shaft noAv is? A. Yes, up on that hill.

Q. And you went right up to him at that point?

A. Yes.

Q. In other words, he waited there for you to come up,

is that the fact? A. Yes, sir.

Q. Then you met him at that cut, did you?

A. Met him up there in that neighborhood somewhere.

Q. NoAV describe the cut at that time, as you recollect

it?

A. Well, to the best of my recollection it was just a

cut run into the hilL

Q. And wasn't there a little shaft, a little hole?

A. I don't think there was any shaft there at that time.

Q. Mr. Harris' description of it was a shaft some

five or six feet deep?
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A. I don't i(H-oll('ct of any sliaft ; I rcM-ollccl a cut Ix'ini;-

there in tlie hill.

i}. Xo\\' what I want to tind out if 1 can, is, whether

you were up there with .Mr. Lewis hefoie or after l)()(t{)r

Porter was there; it seems to be admitted that Doctor

Porter went there, and in the bottom of this cut sunk a

shaft some six or seven feet deep; he went there not earlier

than the 24th of April, according to the testimony?

Mr. METSON.—I think tliat might confuse the witness;

refresh his memory by something else.

The COURT.—What is your recollection of it, that is all

that he wants to get, A^'hat you saw there.

A^ :My recollection is that it was a cut.

Q. Xow, as I undc^rstood fi'om you.r testimony, you

v;ent up there as a friend, adviser and representativ(^ of

Lewis? A. Yes, sir.

Q. In otlua* words you v.ere protecting his interests,

looking out for his interests, as against conflicting intc^*-

ests, or claimed interests of Mr. Harris and his company?

A. I went u]) there for the ])urp()se of ascertaining, if

possible, whether he really had a valid claim there on the

hill; he had been talking to m(^ about a claim, the Dave

Lewis Hope, for months; 1 had not paid very much atten-

tion to it, and had not ever been u]) there on the ground.

Q. For several months he had been Iclling you that

he had a claim up Ihcre, the Dave Lewis Hope claim?

A. Yes.

Q. And you went up, knowing that :Mr. Harris might
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have some conflicting interests, you Avent up as the friend

and adviser of Lewis, to look out for his interests in the

matter, did you? A. Well, in a way; yes, sir.

Q. When you came to this cut, did you examine it?

A. Yes, sir.

Q. What was the size of it?

A. To the hest of my recollection it was probably about

three feet wide, and seven or eight feet, or probably more,

in the bottom, and just run into the side of the hill.

Q. Seven or eight feet long? A. I think so.

Q. And how deep?

A. Six or seven feet probably, in the face, might be

more, I Avould not say.

Q. Did you ask Lewis what that work was?

A. Yes, sir.

Q. What did he say?

A. He said : ^That is the work that I had done," he said

it was work that he had done, and he was speaking to Mr,

Harris and I both, and he says, ''You paid him for it, I

got the money from you to pay him,'^ something to that

effect.

Q. Did he say anything with reference to its being his

location or his assessment work?

A. Well, I don't recollect of him saying designating

which it Avas, but he claimed that as work that he had

done on the claim.

Q. He simply claimed it as work that he had done on

the claim? A. Yes, sir.
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Q. You were fainiliar witli mining laws at tliat time?

A. I was to a certain extc^it
;
yes, sir.

Q. Wliat was said there \\i(li lefercmee to stakes or

monuments there at the cut?

A. I cannot recoUect whether tliere was anything said

there or not.

Q. Right tliere, did Lewis represent to you that this

work was on his claim?

A. I tliink he did; he supposed it was, yes.

Q. Did he point out to you any vein or ledge, or

stringer, or anything of that sort?

A. There Avas kind of a black streak there, a kind of

manganese, that is about all there was to it; a kind of a

little black streak of something.

Q. He pointed out that little black streak to you as his

ledge, didn't he?

A. Well, I don't recollect about that, T never seen a

streak there.

Q. Didn't you ask him where his ledge was, or anything

of that sort? A. No, I don't know as I did.

Q. You don't knoAV as you did? A. No, sir.

Q. What was said then about stakes, if anything?

A. Well, I don't recollect just what was said; but I

kept asking him where his monuments were, and where,

if he had done any other work.

(J. What did he say?

A. lie said, ^'They're up luM'e," pointcMl u]) that way

(indicating), and we went u]) then towards tlu^ location

monument.
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Q. Wlien Yoii left the cut, which v^^ay did you go?

A. We went towards tlie h)cation monument np over

the ridge.

Q. Now, Mr. Davis, didn't 3^011 and Mr. Harris go to a

monument about 300 feet north of that cut that night?

A. I should judge it was about that far, maybe more,

I would not say just how far it w^as.

Q. Don't you kno^v that the monument to which he

took you was north, and if not exactly north, a little west

of north, about 300 feet from that cut?

A. To the best of my recollection, I would think it was

a little east of north, but I would not be positive.

Q. You examined his notice of location, didn't you?

A. I Avould not say for certain about that ; the chances

are we did.

Q. Don't 3^ou know that he represented to you that

that cut was practically in the middle of his claim?

A. No, I don't recollect that; I don't recollect of him

claiming at all about that.

Q. You don't recollect of his claiming anything at all

about that? A. No.

Q. Now from this monument and stake he took you to,

you could see the cut down the hill, couldn't you?

A. Yes, we could see about where it was, I guess.

Q. Wasn't the cut that you saw there then a big plain

cut from this monument that he took you to?

A. It was plainer from the lower side that it would be

from over there.
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Q. Tli(' inoniiiiH'iit lliat he took you to, couldn't you

l)]ainly see this cut down there heh)w it a]>out 300 feet?

Mr. .METSON.—The witness said lie couhl not designate

th(^ distance, it nii<>ht be 300 feet, or more; counsel is

assuming a certain state of facts in his cross-examination

;

they are not in the nature of quite fair questions; he may

not intend that, and I do not think he does, but I do not

think these things should be assumed.

A. I could not say anyway, I could not say whether

it was 300 or more.

Q. After he took you to this monument, then what else

was done or said?

A. AVell, we kept asking him where his location work

was done, and he said, ''Down this way," i^ointing north.

i}. Pointing north?

A. Yes; he says, ''We will get to that pretty soon,-' and

so aft(^rwards we went in a northerly direction down over

the hog back some little distance and he seemed to be

—

could not find any w^ork, and then we went off towards

the east, around pretty well east, and he claimed tlua-e,

"Here," he says, ^'I done some of it here." Of course there

wasn't any work anything like location work, wasn't any

^^'()rk at all doiu^ there, any more tlian it looked like a

little ground had be(^n scratched u]>, and a slake in it.

(2. \yh'M did you say to him with reference to his lo-

cation after you had examined tlie malted'?

A. Well, I told him that if he done that work in Feb-
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ruary, that I didn't think he had any valid claim there at

all.

Q. And what did he say?

A. Well, he says ^'I have" ; but I told him that I could

not see how he could hold it, and advised him to take Avhat-

ever those fellows saw fit to give him for his interests, his

claim, Avhatever it is.

Q. AfterAvards did you make a trade with him, and

get a conveyance of that mining claim?

A. Yes, I believe I did.

Q. When was that? A. I could not tell.

Q. Was it the 15th day of June, 1902?

A. I could not say.

The COUKT.—Have you the deed?

Mr. GOODWIN.—Yea I don't know whether that

deed is in evidence or not, your Honor. I think not.

The deed is dated June 28th and acknoAvledged June 30th.

Q. (The COURT.) That is the instrument, I sup-

pose?

A. Probably it is, I could not say as to the date, I

didn't take any great interest in that ; I simply was satis-

fied that Dave could not do anything any more than what

they saw fit to give him for his good Avill.

Q. What did you give Lewis for that deed?

A. I don't recollect now.

Q. Well, give us your best recollection?

A. What did I 2;ive him for the deed?
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Q. Wliat (lid voii pay him for thai fransf('r?

A. Well, there was a stock transaction, and some cash.

Q. How nuicli cash did yon i^ive him?

A. T think there was a Inindred dolhirs.

Q. Have yon entry of that in yonr caslehook?

A. I think not.

Q. Didn't yon keep a cash-l)ook at that tinu^?

A. I didn't keep the books myself; tliat didn't "o

through these books, anyway; T don't think tlien^ is any

account of that transaction on the books liere at all.

Q. (The COURT.) Was the transaction between yon

and Lewis or was it between the firm of Lothro]) an<l

Davis?

A. The stock was turned over by ^Ir. Golden.

Q. And Avho was the casli turned over by?

A. ^Fr. (lolden also, I believe.

Q. Now, what was the amount of cash?

A. A hundred dollars.

(I. AVhat was the number of shares of stock?

A. Five thousand shares.

Q. At that time ^^•hat was the North Star slock sellin.ii-

at on the market?

A. I think tlu^ market ])rice then was twenty- fiv(^ cents;

I don't r(M-oll(Mt for certain.

Q. IM-evions to this deed, you had attached that mine

too, as the pi'operty of Can* to secnre an indeblcdness |lia(

you claimed that lie ov/cd ilic lirm, had you not?

A. Y(^s, sir.
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Q. You say that you had in August and September,

1901, no 3 by 4, and that the linn never kept any?

A. I said I didn't thinlc we had.

Q. Will you look at an item on page 159, at the top of

the page, and state vrhethcr or not after examining that

item, you can refresh your memory as to whether the firm

carried auy 3 by 4:'s?

A. I see there is a charge there of one piece of 3 by 4.

Q. Now using that to refresh your memory, Avhat

would you say with reference to the firm carrying that

size lumber at that time?

A. I say we might have, or that might have been a

mistake on there.

Mr. GOODWIN.—We would like a little more time to

look through here and see if any more mistakes of that

kind have been made.

Mr. METSON.—The book is at your disposal, and you

can take it up this afternoon, we have no objection.

Redirect Examination.

Q. Mr. Davis, is Dave Lewis alive now?

A. No, sir.

Q. When did he die?

A. I cannot recollect the date of that; it seems to

me nine or ten months ago. I don't recollect the date.

Q. Was it in the winter time, last winter?

A. It seems to me it was in the fall, or early winter.
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Q. Do yon know of ^Ir. Lewis' financial condition

from the first of May, 1902, nntil the time of liis death?

A. Yes, sir.

Q. Wliat Avas his means of support during that per-

iod of tinu^, if you know?

A. Well, he got everything for his support from us

there in the store.

(). Did he bring any money and deposit with you in

the month of May, 1902?

A. Not that I recollect of.

(2. Was he indebted to your firm at the time of his

death? A. Yes, sir.

Q. Could you approximate about the sum that lie

A\'as indebted to your firm?

A. I could not say exactly.

Mr. GOODWIN.— 1 do not see the relevancy of this.

The COUET.—It is immaterial whether he was in-

debted to him or not so far as the issue in this case is

concerned.

:\[r. PITTMAN.—Th(^ object is to show his financial

condilion; and I wasn't to show that during his life ^Ir.

Davis was looking after Ihis man, and had the most in-

timate relations Avith him in his business.

Th(^ (H)rKT.— It seems to be agreed upon by both

sides.

Q. Do you know when the North Star Comi^any was

iiicori)orated, Avlieii it came into existence?
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A. No, sir, I do not.

Q. How long after you got this deed from Dave Lewis

before you got any stock of tlie North Star Company?

A. I could not state that either.

Q. It was not at the same time you got the deed,

was it, from Lewis?

A. I could not say that either.

Q. That deed was executed by Lewis to you, was it

not? A. I believe it was, 3es.

Q. Just state to the Court the object in the execu-

tion of that deed to you, if there vras any, whether you

bought it, or claimed to own the property at any time,

or the circumstances?

A. Whether I claimed to own it?

Q. Did you ever claim to own any interest in the

Dave Lewis Hope claim yourself?

A. No, sir, I did not.

Q. Well, then, explain the circumstances why you

took this deed?

A. Vv>ll, it was on account of—I understood that a

former deed was made conveying from Lewis to Porter.

^Ir. G(3()DWIN.—We object to his understanding.

The (X)URT.—Tlie deed itself will show whether it

v>as after or before.

A. AYeil, I know one thing, that Levv'is kept telling

me

—

Mr. GOODWIN.—We object to what he kept telling

you. His declarations in that particular certainly
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A\ould not bo coinpetont as against :Mr. Portor, or his

transfers.

Q. Well, did von claim to own that property that

you got the deed from Dave Lewis? A. No, sir.

Q. Who did own it?

Mr. GOODWIN.—Now, I objct.

Mr. PITTMAN.—My object, and it may not be con-

sidered material, is tliis: tliey have attempted here, the

Avay the question was brought out by the attorney was,

that Mr. Davis gave 5,000 shares of stock to ^Ir. Lewis.

Mr. GOODWIN.—A hundred dollars, and five tliou-

sand shares of stock, then valued at twenty-five cents a

share, which would be $1,350 for that conveyance.

The COURT.—What difference doc^s it make whether

it was one dollar or thirteen thousand. It is the prin-

ciple. It is the principle that might reflect on the trans-

action, but it does not reach any issues.

Recross-examination.

Q. Do you recollect the sum of money that Dave

Lewis deposited with you? A. At what time?

Q. You said that he came and brought a sack of

money, and put in your safe?

A. I don't recollect the exact amount novr. It seems

to me it was five or six hundred dollars.

Q. About five hundred dollars, wasn't it?

A. About five or six hundred dollars; I would not

say.
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Q. Do 3'Ou Ivuow where he got that money?

A. Got it from the sale of a lot.

Q. Do you know who gave him that lot?

A. I don't know^ anything about it.

Q. Don't you know that Mr. Carr gave hijn that lot,

and Lewas sold it for |500, and that is the $500 that he

brought and put in your safe?

A. I don't know anything about that.

Q. Didn't you hear that from Mr, Lewis?

A. No, sir.

Q. Didn't you know that at that time, that that is

where Lewis got his lot fi\om, Charlie Carr and his part-

ner ?

A. No, sir, I don't know how he got the lot. I knew

where the lot was.

Q. It was on the Carr ground, wasn't it?

A. V\ ell, I believe it was.

Mr. METSON.—There are two deeds we would like

to offer in evidence that belong to the other side. If

they v/ish we Avill have them withdrawn, and certified

copies made. No objection.

(Deed from Davis R. Lt Avis and Charles J. Carr, by

his attorney in fact David E. Le^vis to Jerome P. Porter,

dated May 15th, 1902, and filed May 19th, 1902, marked

Defendant's Exhibit ''C." Deed from D. l\. Lewis to

Jerome P. Porter, dated May 19th, 1902, filed May 24th,

1902, marked Defendants' Exhibit ^'D.")
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Mr. L. O. KAY, recalled by defendant, teh^tificd as fol^

lows:

Direct Examination by Mr. METSOX.

Q. You knew Mr. Carr out there at Tonopali, did

you? A. Y'es, sir.

Q. Can you tell me whether you knoAv the general

reputation of Charles J. Carr in Tonopah for truth, lion-

esty and integrity, in the community in which he lived

at the time a'ou were there, and knew hirii. Answer yes

or no? A. Y'es, sir.

Q. State whether it was good or bad. A. Bad.

Cross-examination.

Q. I think you stated you were interested in this

suit? A. Only as a witness, sir.

Q. Only as a witness now^? A. Y'es, sir.

Q. Y^ou were very much interested in the North Star

Development Comi)any at one time, were you not?

A. Y'es, sir.

(J. And have taken considerable interest in the pros-

ecution of this trial, have you not? A. Yes, sir.

Q. And very anxious to see the defendant succeed,

are you not? A. I am, sir.

Q. Decidedly so, are you not? A. Y'es, sir.

Q. Do you believe Charlie Carr in his riglit mind,

and not under tlie influence of liquor, won hi do any man

on earth a wrong or injury? A. I don't know.

Q. You don't know? A. No, sir.

Q. Well, do you believe he would, as man to man,

and honestly, do you believe that he Avould?
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A. I know only what I Ivave heard said.

Q. Answer my question if you can^ ^dr. Ray. Right

down in your heart do you believe Charlie Carr, sober

and in his right mind, would do any man on earth an

injury?

Mr. METSON.—It is not what the witness believes.

Tlie COURT.—I have allowed the testimony. The

point is whether his reputation in the community in

which he lives, for truth, honesty and integrity is good

or bad; that is, the reputation, not what you think. If

you can answ^er the question, you may.

A. If your Honor please, there is ties that bind men

together, and those are ties that a great many of us right

here are bound together with, and that I consider very

important, and for that reason I wdsh to be very careful

what I say.

The COURT.—^As to your individual opinion?

A. Yes, sir.

The COURT.—I do not think your individual opinion

would have anything to do with it. A witness is not

giving his own views when he states the general repu-

tation.
'

Mr. JA^IES McQuillan, a witness called and sworn

on behalf of the defendant, testified as follows:

Direct Examination by Mr. METSON.

Q. Where do you reside? A. Tonopah.
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(TestiiiKHiy of James ^FcQuillau.

)

i^. How loiii>- liav(* you resided there?

A. Siiiee January, 1901.

(2- Do you know ou*^ Charles J. Carr?

A. Yes, sir.

Q. Did you know him in February?

A. Yes, sir.

(}. A\'hat was your business in Tonopali?

A. Mining.

Q. Was he in Tonopah at the same time you were?

A. Before I was there.

Q. And remained after you went tliere, did lie?

A. Yes, sir.

(}. State whether or not you know the general repu-

tation of Charles J. Carr in the community in which he

lived, to wit, Tonopah, where you knew him, for truth,

honesty and integrity?

A. Well, 1 am sorry to say it was not very good.

Q. You did not know his reputation tliere, did you?

A. Yes, sir.

(I State whether it was good or bad?

A. Well, it was bad.

Cross-exaui illation.

(2. W'lial interest liavcM'ou in this suit?

A. None whatevc^r.

(2- Are you associated with .Mr. (J olden or any of the

l)arties to this ])roreeding?

A. r don't ihluk I am associated with a uentlcmaii in

the crowd. •

\i\
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Q. At whose request did jon come here?

A. I was subpoenaed on the street this morning.

Q. Did you come from Tonopah to attend this trial?

A. No, sir.

Q. What have you heard said about Mr. Carr over

in Tonopah?

A. I would rather you would not ask those ques-

tions. I don't wish to go into those details at all; it is

not a very nice position to be placed in, and the less J

have to say in regard to the matter the better T would

like it. It is not a desirable position to be placed in,

put here on the witness stand to cry down a man's char-

acter. :

Q. No, it is not an enviable position, I will admit

that, Mr. McQuillan. Now, will you answer my ques-

tion please.

(Question read.)

A. I have heard said that Mr. Carr was not a de-

sirable citizen.

Q. Was not a desirable citizen?

A. W^as not a desirable citizen.

Q. By whom?

A. By a great many of the business men.

Q. Did they specify any particular rea.^on for his

not being a desirable citizen? A. They did.

Q. What was it? A. Dishonorable.

Q. In what way? A. Well, in various ways.
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(Te8timoiiy of Jaiiu^s ^MrQiiillan.

)

Q. Did you ever liear it claiiiKMl tliat Ik' ^^a8 a claim

jumper?

A. Xo, I don't kuoAv as I have, I don't tliink T iiavo.

Q. Did you over lieav it said that l!o att^Muptod over

to claim any land in tliat n(^ighborhood, that lio didn't

have the first n.otice on? A. Y(\s, sir.

Q. Which claims?

A. Well, Mr. Carr has claimed ground tliar he had

the first notice for, and disposed of it, and claimed it

the second, third and foui th time.

Q. In what way, relative to town lots there?

A. In relation to town lots.

Q. Did you ever hear of a secoiul or third de(Ml that

Mr. Carr ever riiade, or did you ever hear anybody claiiii

that Mr. Carr made the second or tliird claim to theSe*

lots?

TheCOUirr.— I do not think w(^ ought to go into those

particulars of it; it is the reputation of a man in the

community, and not the individual knowledge. It is

not to be expected tliat what a man hears that he is

going to look for the deeds, or bcM-oming an intermed-

dler to look it u.]). l\v only goes on Avhat he hears, and

what lie actually knows. If you want to call it out,

and he is willing to giv(^ it, all right.

(>. Is not all you ever heai'd about Mr. Carr was

that lie got drunk over there, and it is claimed thai lie

disposed of town lots there to several different parlies?

A. That is about right.
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Q. Is not that about all von ever lieard about Mr.

Carr?

A. I have had quite a little dealing with ^Iv. Caa-r.

Q. In what way?

A. In properties, of Tonopah mining ground, in the

West End lode.

Q. In w^hat way did you have dealings with him?

A. I was one of the parties that bought some ground

from Mr. Carr out there.

Q. The West End? A. Yes.

Q. And what subsequently happened?

A. Well, vfe have had trouble. We haven't got our

patent as yet.

Q. Was he in possession when you bought?

A. He was.

Q. Did he put vou in possession? A. He did.

Q. Did he give you whatever title he had?

A. He did.

Q. Did he accept what he agreed to take for the

property? A. He did.

Q. At the time did you know of any adverse claim to

it? A. No, sir.

Q. Did he know of any adverse claim to it?

A. I don't believe he did.

Q. You don't believe he did. Then what was there

dishonorable in that transaction?

A. Nothing dishonorable. I didn't say it was dis-

honorable. I simply said I had some dealings with Mr.
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CaiT myself. I didn't say there was anything dishon-

orable about it. I simply stated that I had a great deal

of dealings with Mr. Carr myself.

Q. And that you had a good deal of trouble?

A. Yes, we have had trouble in regard to our patent,

adverse interests.

Q. Now, you liave charged Mr. Carr uj) with that,

haven't you, with all the trouble that you have had?

A. I have.

Q. Why?

A. Because he was the direct cause, I thought.

Q. In other words, if he had not been in possession,

and had not delivered it to you, and had not sold you

the property, and you had not bought it, you would not

have had any trouble?

Mr. METSON.—I object to that on the ground it is

argument.

(Objection sustained.)

(By Mr. METSON.)

Q. You were asked whethc^r or not you had heard

other things about ^Ir. Carr other than this question of

property. Did you or did you not hear othc^r things in

that coniniuuity respecting ^Ir. Carr?

A. Oh, yes; I heard a great deal.

(i. Will you please state them?

A. I cannot reuHMulxn' them.

(Plaintiffs object to the question. Objection sus-

tained.)
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Mr. J. T. DAVIS, called and sworn on behalf of the

defendant, testified as follows:

Direct Examination by Ui\ METSON.

Q. Mr. Davis, what is your business?

A. I am employed by the State Bank & Trust Com-

jjany in this city.

Q. Did you ever live in Tonopah? A. Yes, sir.

Q. Did 30U know one Charles J. Carr?

A. I did not. I may have seen him, but I have no

knowledge of him.

Q. He is the gentleman here. (Indicating.)

A. I cannot identify him; no, sir.

Q. Did you kuoAV of him out there?

A. I knew of a man called Charlie Carr in Tonopah,

but I cannot identify this gentleman as he.

Q. Can you state the general reputation for truth,

honesty and integrity in Tonopah of Mr. Carr?

Mr. GOODWIN.—We object as incompetent.

The COURT.—Well, he knows the name. We will

take it for what it is worth in that connection.

Q. State whether it was good or bad for truth, hon-

esty and integrity? A. It was bad.

(No cross-examination.)

Mr. WILSON BKOUGHER, called and sworn on be-

lialf of the defendant, testified as follows:

Direct Examination by ^Nlr. METSON.

Q. ^Ir. Brougher, you lived in Tonopah at one time?
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A. Yes, sir.

(}. State wliat occupation yon followo'l tlior(\ if any?

A. 3Iinini>-.

Q. And do yon lill any oflicial position in this state

at the present time? A. Yes, sir.

(}. Did yon know one Charlie Carr or Charles J. Carr

in Tonopah? A. Yes, sir.

Q. I am not ^oinji^" to ask yon, Senator Brong'her, as

to what yon individnally know. I jnst want to know

Avhat yon heard: Jnst state whetln^r or not yon know

the general reputation of Charlie Carr, or Charles J.

Carr, for truth, honesty and integinty, in Tonopah; yes

or no?

A. Well, personally, I don't know, but report.

The COURT.—Q. Well, the general reputation in the

community, did you know? A. Yes.

Q. State whether it was good or bad in the com-

munity, his general reputation?

A. Well, T understood it Avas bad.

Cross-Examination.

Q. What do you mean when you say you understood

it was bad?

A. W^ell, from reports I haye heard, and rumors; of

course, T don't know personally.

The COTTRT.—It is not your personal knowledge.

A. It is jnst what I have heard.

(}. Have yon heard his re])utation discussed much

until this suit was commenced?
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A. Well, I have not heard it lately; it was quite a

while ago; reports that came from Tonopah by different

ones, that is all I know about it.

,Q. Haven't those reports and rumors been principally

carried to you, or heard by you, from parties connected

with this suit? A. No, sir.

Q. Mr. Golden and Mr. Kamsey?

A. No; I never heard them say anything.

Q. You never heard them say anything?

A. No.

Doctor A. L. HUDGENB, called and sworn on be-

half of the defendant, testified as follows:

Direct Examination by Mr. METSON.

Q. Where do you reside. Doctor? A. Tonopah.

Q. How long have you resided in Tonopah?

A. About three years and a half.

Q. You were there in 1901 and 1902, were you?

A. Yes, sir; most of the time.

Q. Did you know Ciharles J. Oarr, then?

A. I did.

Q. State, Doctor, whether or not you ever knew of

any location monuments being erected along some time

in 1902, marked Mizpah Intersection?

A. Yes, sir; I saw such monuments.

Q. And what monuments were they, if you please?

A. In the summer or the latter part of the spring of

1902, there were two new monuments that appeared on

the Silver State claim; one about two or two hundred
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and fifty feet northerly from the Desert Queen shaft,

marked the ''Southwest corner of the ^lizpah Intersec-

ion"; this appeared some time after ^lay tlie ith, 1902;

I don't know the date exactly, because I was in and out

of Tonopah at the time a good deal; I had been east, and

I don't remember wliether it was there just before goin^*

east or afterwards; but at the time of the sah^ in ?day,

they were not there. Tlien there was another about GOO

feet from this one in an easterly direction, towards the

line of the G. & H. tunnel; It was marked the "Southeast

corner of the Mizpali Intersection"; I don't know who

put them up, but I was told

—

Mr. GOODWIN.—Never mind what you were told.

Q. I will ask you this question. Doctor: At the place

these monuments were erected, had there been any

monuments prior to May 4th, 1902? A. No, sir.

Q. I will ask you further, if you knew the lieneral

reputation for truth, honesty, and inteority of Charles J.

Carr, in Tonopah, the community in which he lived; an-

swer it yes, or no? A. Yes.

Q. State whether or not it was good or bad?

A. In tlie early history of the cam]), I never heard

anything to the contrary; later on, I did, general rumor.

Q. That is all we are asking about, the general

reputation, not what you ])ersonally know; Avas it good

or bad?

A. It was bad; good in the early ])art, and not so

good in the latter part of his stay there.

A. Do you know Doctor Porter? A. I do.
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Oross-Examination.

iQ. What other marks were ou those posts that you

saw there, Doctor?

A. Would you like a kind of description of the post

and monuments?

Q. Yes

.

A. They consisted of rock monuments with a 4 by 4

post in the center, if I remember correctly; I think it

was marked with a pencil '^Southwest corner of the

Mizpah Intersection/'

Q. Anything else?

A. That is all that I noticed.

Q. Wasn't ^^Dave Lewis Hope" on them?

A. I don't remember seeing it; I didn't see it.

Q. Well, you had heard of the Dave Lewis Hope

claim there before that time, hadn't you?

A. Yes, sir; I had heard of such a claim.

iQ. And you knew approximately where it was lo-

cated, did you not?

A. Well, I knew it was ou the west slope of that hill,

or claimed to be, I presume that is approximately.

Q. And you had heard that fact quite a while prior

to that time? A. Yes, sir.

Q. And you understood at that time, didn't you, that

it covered ground in there north and northwest of the

Mizpah on the side of the mountain there somewhere?

A. Yes, sir.

Mr. METSON.—^We object to his understauding.
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The COURT.—What you know of yonr own knowl-

edge, as to the lines, or location, or situation.

A. I don't know a tliino as to wliere it was only what

I had heard; and I luid reasons for not knowing wliich

I could detail if it was necessary.

The COUKT.— I do not think it is necessary; just the

fact.

Redirect Examination.

Q. Doctor, I am going to show^ you an exhibit that is

marked here Complainants' Exhibit No. 3, and ask you

if you can recognize the building in the right-hand cor-

ner? A. Yes, sir.

iQ. What building is that?

A. That is the company house.

Q. What company?.

A. Tonopah N^evada Company.

Q. Who lived there, if you know?

A. :\rr. T. L. Oddie and Mr. Siebert.

Q. State, Doctor, with reference to that building,

were these Mizi)ah Intersection stakes to the right or

left of it?

A. Well, as I look at it, they were a little to the>

left of it.

(J. Do you know Avliat claim that building was on?

il. Do you know what claim that building is on?

A. It is on the Desert »Qfueen.

Recross-exam illation.

Q. Would you say that the points indicated by 'T. UT> '>
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"T" and "C were appiroximately the position of the

posts that you saw?

A. No^ sir; as I understand this, this Is way over to-

wards the north side line of the northeast corner of the

Mizpah claim, in the way it appears to me on this map
and from the slope of the hill.

Q. Cannot you get your bearings from that dump?

A. Yes, sir; I do.

Q. When was it you saw those posts?

A. It was in the latter part of the spring, or in the

early part of the summer of 1902; some time after the

date of May 4th; that was the day of the sale we made,

and during this time we were all over this hill with a)

whole party, and there were absolutely no monumentsi

in that locality at the time.

Mr. FEANK GOLDEN, called and sworn on behalf of

the defendant, testified as follows:

Direct Examination by Mr. METSON.

{}. Mr. Golden, v/hat is your full name?

A. Frank Golden.

Q. And do you know anything' about Tonopah, were

jow ever living" there? A. Yes, sir.

Q. When did you first go there?

A. I went there in March, 1901.

Q. State whether or not you ever saw a monument!

having a notice in signed by one C'arr and one Lewis,

called the Dave Lewis Hope? A. I have.
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Q. Could you tell the Court where that monument

was?

A. That niouunient was almost on the top of Mount

Oddie.

Q. About how far from the top of ^fount Oddie, and

what direction from tlie top?

A. Well, it was west of the apex of Blount Oddie.

Q. About how far below the apex was it, verticallv.

A. I should judge 40 or 50 feet, have to look up the

side of the mountain.

Q. And about what distance from the top of the

mountain ?

A. I could not say; might be 75 or 100 feet; some-

where around there, 75 feet.

Q. Just describe that monument, and Avhat marks

were on it, if any?

A. Well, the first day I seen it, it was knocked down,

it seemed to be knocked oyer, and there was a post

there, and it looked to me like there was a paper on it,

like an attachment paper; it w^as torn, but you could see

by the top of it it was some kind of an attachment

paper; part of the paper was torn off.

Q. Did you see any notice of location there?

A. No.

'Q. And when did you first see tliat monument?

A. Well, it was about the third trip that I made up

the mountain.

Q. The thiiil trip you made up the mountain?

A. Yes.
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Q. Were there any marks on that post, lettered in

any way?

A. No, I didn't notice it; well, I noticed it afterwards.

Q. What did you see afterwards?

A. I see the location notice of Oarr and Lewis.

Q. Oan you state the date when you first saw that

monument, in months and days and the year?

A. No.

Q. Don't you remember now? A. No.

Q. You liave heard some testimony here with refer-

ence to the time when a certain cut was dug by McCMne

and Enright? A. Yes.

Q. Can you state when that cut was excavated, if you

know?

A. Well, it had to be excavated after the 5th day of

January; the first day I seen it was in February; I was

away for a month; I was out of town for a month before

that.

Q. February of what year? A. 1902.

!(i. Was it there in 1001? A. No.

Q. Had you been in the vicinity where you saw the

cut later on in 1901?

A. Well, I v/as in that vicinity from the months of

July, August, September, October, November and Dec-

ember, and until after the first of the year pretty near

all the time, outside of a few days each month, that I

would go home, come into Carson.
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Cross-examination.

Q. Cannot yon fix tlu^ time that yon first saw that

monnment that y(m liave testified to?

A. Well, it was some time in Novemher, 1901.

Q. And at that time tliat ])ost had what yon tlionght

was a notice of attachment on it?

A. Now, I don't exactly remember the dates, the

time that I noticed this attachment; it was on this sec-

ond or third time I went there that I seen this attach-

ment paper on there; the first time I seen that attach-

ment paper on was, I believe, the second or third time

that I went on the mountain.

Q. The second or third time? A. Yes

ii. You were and are the president of the North Star

Company, are you not? A. Yes.

Q. You were the president from its inception, were

you not? A. Yes, sir.

Q. Early in tlie montli of June, altlioui^h tlie corpin-a-

tion liad not been actually, lei>ally organized, you liad

banded yourselves together to organize the corporation,

hadn't you, and had started your work n]) tliei'e on the

mountain? A. Yc^s.

1(2- In other words, you started the work there before

you got your actual, legal incorporation?

A. Well, Ave were at work before tliat on th(^ giound,

running a tunnel on tlu^ sid(^ of the monntain.

Q. I am s])(^aking now Avitli i-cferencc to wIkmh^ tlie

present North Star shaft is; were you no I at work (here

along: about the 5th oi* (Uh, or 10th ()f June?
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A. I don't remember exactly tlie date that we organ-

ized, and I don't remember the exact date that we

started that work.

Q. I believe you filed your articles with the Secretary

of State, which is the last step, before the 2d of July?

A. That was in the hands of Mr. Harris, I don't re-

member.

Q. Don't you recollect you were at work there, start-

ing or squaring off for the work of sinking the North

Star shaft, about the 1st or 10th of June?

A. Some time in June; I don't remember the time.

Q. Now, as president of the company, and about that

time, did you get a notice from Doctor Porter, signed

by Doctor Porter, that he claimed that ground?

A. Not that I remember.

Mr. METSON.—^I object; it is not cross-examination.

The COITET.—No, it is not cross-examination; if you

>i)bject to it on that ground, the objection is good.

iQ. Will you examine that and state whether or not

that is your signature? (Hands paper to witness.)

A. Part of it is rubbed out, but it looks like my sig-

nature, all right.

Q. Examine it closely? ;

A. I believe that is my signature; yes.

Mr. GOODWIN.—If your Honor please, we will offer

this card, wdiich is a receipt, and will follow it up by

testimony later on, showing it is the receipt, in Mr.
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Golden's handwi-itini^-, of a registered letter to him,

which Doctor Porter Kent, enclosin'i' a certain coi)y.

(Registry receipt marked ('omi)lainants' Exhil)it No.

14.)

Mr. METSON.—It is not cross-examination, but I will

not object to it.

:\rr. GOODWIN.—I understand you Avill not object on

the ground it is not cross-examination?

:Mr. METSON.— I do not object to that on the ground

it is not cross-examination, but I want you to confine

your cross-examination to my direct; that is the point

I make.

i}. Who was Avith you when you Avent up and ex-

amined that post? A. I was all alone.

Q. You had heard of the Dave Lewis Hope claim

there at that time? A. Yes.

Q. Did you examine the notice? A. Yes.

(]. When that work was done, did you examine to

see whether or not it was within the boundaries of the

Dave Lewis Hope? A. When that work Avas done?

(J. Yes?

A. No, T just looked at llie notices I didn't make any

special examination riglit then; wIumi I was u]) tluM-e on

the hill that day,

(2. .Mr. METt^ON.—AYas that win-k done within the

boundaries of the Dave LeAvis Hope? A. No.
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Q. (Mr. GOODWIN.) You are sure that it was not

clone within the boundaries of the Dave Lewis Hope?

A. I think so, yes.

|Q. Where were the boundaries of the Dave Lewis

Hope; where was the north corner, the northwest corner,

the southeast corner, and the southwest corner?

A. Well, that is, I considered that work was

—

Q. Never mind what you considered; tell me where

the northeast, northwest, southeast, and southwest

corner of the Dave Lewis Hope w^as?

A. I never knew any corners that he had, only this

location ; that is the only monument I ever seen him have

only this location; that is the only monument I ever

seen him have; the next monument I ever seen was one

Doctor Porter put on there.

Q. You saw the monuments that Doctor Porter put

on there? A. Some of them, yes.

Q. Didn't you see all of them? A. No.

Q. How many of them did you see?

A. Well, I seen them two monuments that is over

there; one monument that is over close to the other side

of the Belmont shaft, and another perhaps up the moun-

tain.

Q. Didn't you see what was marked on the south

center? A. Well, I never noticed.

Q. Didn't you see the three posts that marked the

south end of the claim, the Mizpah Intersection or Dave

Lewis Hope; the three posts that would mark the south'
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end line, two of tlieni being corners, and tlie other a

center post?

A. I noticed a post there, bnt never i)aid any atten-

tion to it; AV(^ never paid ninch attention to them posts

at all going up that hill.

(}. Yon saw a post jnst al)ove tliat cnt?

A. I saw a post going along there, just seen tlu?

posts, and I was walking with somebody going around

the hill, and I asked what the posts were, and they told

me those posts was being put up by Mr. Porter.

Q. Ma-rked Mizpah Intersection or Dave Lewis Hope?

A. We didn't notice what marks was on them.

Q. You kncAv tliere at that time, didn't you, that tlie

posts Doctor Porter claims were ]>ut up there about the*

17th of May, were actually put up by liim at tlu^ places

that he claims to have i)ut tiiem u]); you kuoAv that to

be a fact, don't you?

A. Yes; we know that he put up posts there.

Q. Don't you know that the posts he put up there

marked out a claim 1,500 feet long and GOO feet wide?

A. W(dl, I don't know; I never examined.

Q. I^ractically, I don't mean to an exact fool, but

practically marked out the claim to that size?

A. I presume^ that is what th(\v did im^an.

O. Don't yon know tliis cut that you sa\\' u]) there on

the mountain would be near the center line of that claim?

A. No.

Q. N(Mr the center line, I numn?

A. No, that could not be near the center line.
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Q. Well, close to it?

A. Not where you start in on tliat hog s back.

Q. We will lose sight of that post; I am speaking now

of the post that Doctor Porter put up there, and taking

off the discovery post, that post that was 300 feet north

and a little west of the North Star shaft; you saw a post

there after Doctor Porter put it up, didn't you?

Mr. METSON.—^You are assuming too much, and it is

apt to confuse the witness, and I object to the assumptions.

If he will take something there, I will not object.

Mr. GOODWIN.—If there is anything conceded in this

case, it seems to me those two things are.

The COURT.—I guess they are, the North Star shaft

and the cut.

A. This Porter location was entirely to the east; that

is, what we call the center of the location must be en-

tirely to the east of the North Star shaft.

Q. Didn't the Porter location as marked out there by

Mr. Porter in May, didn't that include the North Star

shaft?

A. I don't think so ; the Porter location goes to the east

of the North Star shaft.

Q. The center line may be a little east of it?

A. The center line must be of course.

Mr. METSON.—Counsel assumed a moment ago, in one

of his questions, that Doctor Porter put up a discovery

monument near the North Star shaft; I don't think tliat
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lie means tliat, and 1 do not like the witness to be bound

by that kind of question.

The COURT.—It is not understood that th(^ witness is

bound by the statement of counsel, and it will not be con-

sidered as testimon}' by the Court.

Q. Along in May didn't you know of a post which

was marked as a discovery post of the Mizpah Intersection

or Dave LcAvis Hope, which was situated about 300 feet

north and Avest of the North Star shaft?

A. I know the discovery post of Dave Lew is on top

of Oddie Mountain.

Q. Don't you know of a discovery post marked the

Mizpah Intersection or Dave LcAvis Hope, that was about

300 feet north or Avest?

A. That is the only discovery post I ever seen up there

the old Dave Lewis post, the monument or point of dis-

covery there.

Q. That is the only one? A. Yes.

Q. You don't know any more about Avhere the lines of

the Mizpah Intersection are than the lines of the Dave

Lewis Hope?

A. I never seen any lines of the Dave Lewis Hope,

never could find any monuments there; the only thing I

ever seen was this discovery monument on the toj) of the

mountain, at any time that I have (^ver been ov(^r the hill.

il You heard ^Ir. McCune's testimony, he testilied that

there was a monument that Dave Lewis took him to about

300 feet north and west of this cut?
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Mr. METSON.—I don't recollect Mr. McCune's testi-

mony that way, and object to it as not being correct, and

on the ground that it may confuse the witness.

The COURT.—I think Mr. Golden understands; he is

not testifying to what some other witness said; he testi-

ties to his own knowledge and nothing else; ^vhat 3^ou

know, and not >vhat somebody else may have said.

A. The only post I have ever examined very much up

there was the Ivanpah, and the North Star tunnel, and I

have been several times up to this point of discovery of

the Dave Levels Hope; but whatever has been done after-

wards, I never paid much atention to it; the balance of

our partners in the North Star tunnel, they used to look

after all that part of it; my part of it was to look after

the workings of the North Star tunnel, and I didn't have

much to do with anything else.

Q. Now, as a representative of the North Star Tunnel

Company, didn't you have Mr. Davis make a trade Avith

Lewis for the Dave Lewis Hope claim? A. Never.

Q. Didn't you authorize him to pay a hundred dollars

in cash, and give him 5,000 shares of North Star stock?

A. Never.

Q. Did you hear Mr. Davis's testimony here a little

while ago? A. I did.

Q. What is that transaction, then?

A. Well, I will have to start at the commencement of

it, with that matter; can I commence at the transaction

from the start, how Lewis got that money and that stock?
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Q. Well, yon have answered the (piestion.

Mr. METSON.—He has asked for tlu^ transaction, and

I think ^Ir. Golden is entitled to -o ahead and answer the

question.

The COURT.—Yon are takin.o- a ^ood deal of time on

outside matters that are not ^^oin- to fioure in the ease.

Mr. GOODWIN.—I will withdraw the (luestion.

A. I would like to answer it.

Q. I will withdraw the question.

A. I will put it very plainly to you.

Mr. GOODAVIN.—We may be making Mr. Golden our

Avitness for this particular purpose.

Mr. METSON.—We have no objection if it is compe-

tent; we want the Court to know the facts.

Q. As president of the company did you receive a no-

tice along about the 10th, 11th or 12th day of June, some

time along there, signed by Mr. Porter, notifying you that

the work that was being done there at tlu^ North Star

shaft was trespass work?

A. I never remember seeing it.

Q. Did you learn as president?

A. I received letters from Mr. Jury, T remember, and

Mr. Chandler, personal letters, in rc-ard to tluMr interest

in that property, but outside of that, tlu^v are the only

letters that I remena)er getting.

Q. Don't you recollect about the lime that you started

work thens ihat it was reportcnl to yon that Mr. Porter
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went up there with two v^itnesses and read to jowy fore-

man a trespass notice, and tacked a copy of it up on the

building that you had there, a little shaek?

A. Somebody went \xp there and read it to our foreman

and me?

Q. Not to you, but to your foreman in charge of the

men there, and tacked a copy of it up on the building, and

shortly afterwards didn't you receive one through the

mail ?

A. I have never seen a copy of it, and my foreman has

never told me anything about it.

Q. And you never heard of it until you got here in

court?

A. Never have heard of it until I got in court.

Q. That is the fact, is it?

A. That is the fact, sir.

Mr. GOODWIN.—I don't know, your Honor; I am in-

formed by Mr. Porter that he went up there, and in the

presence of Mr. Booth, Mr. Egan and Mr. Lewis, did

what I state here, what I have indicated by my questions

;

that he enclosed a copy of that notice of trespass to Mr.

Golden in a registered letter, and got back his registry re-

ceipt for it.

Mr. METSON.—I don't see that it is pertinent or

proper, that is the objection.

Mr. GOODWIN.—I would take time to get some—either

my witnesses, your Honor, or some witness on the other

side.
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WITNESS.—Wlio would that letter be addressed to,

may I ask?

Q. It was addressed to the secretary of your eoiupauy,

and the receipt for that letter came back signed by you?

A. May I explain that thinj^ to yon?

il That is what I want, simi)ly to get at the facts;

Doctor Porter is lying to me, or else you are mistaken?

A. That letter might come and I receipt for it, and if

it was for the North Star Tunnel Company, 1 would not

open it or know anything about it.

Q. Don't you know of this transaction?

A. I do not, and never knew it in my life.

Mr. GOODWIN.—I would like time, A'our Honor, to get

Mr. Egan or that other witness here.

The COURT.—You will have to pursue your own course

in the matter, whatever steps you are going to take about

it.

Mr. METSON.—I would like to introduce this paper.

It is admitted, I understand, by counsel, that the defend-

ant is a corporation, duly organized under the lav.s of this

state, and that the tith^ of Mr. Ish in the Ivau])ah wa^

duly and regularly conveyed to the corporation by deed of

record.

Mr. GOODWIN.—I think whatever right and title he

had passes.

Mr. :METS()N.—This is th(^ additional certiticate of 1 o-
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cation, and I ask to have it admitted in evidence and con-

sidered as read.

Mr. GOODWIN.—We object to it generally on the

ground it is not sufficient, and not within the statutes.

(Additional and amended certificate of Ivanpah claim

admitted and marked Defendant's Exhibit ^^E.'')

Mr. METSON.—We introduce this printed application

for patent and certificate of O. H. Gallup as register, with-

out objection on either side, and it may be considered as

read.

(Paper marked Defendants' Exhibit "F.")

Mr. METSON.—I will introduce now a certified copy

of the amended and additional certificate of location of the

Mizpah Intersection, and on this certified copy are some

lead pencil marks or memoranda that I put there, and it is

understood that the lead pencil mem.oranda are no part of

the record, and were put there by me when I was com-

paring the reading with Doctor Porter.

The COUPvT.—Let the record so show.

(Paper marked Defendants' Exhibit ^'G.")

Mr. METSON.—We offer now a certified copy from the

County Recorder of the Ivanpah, showing the filing of the

papers.

(Abstract of title Ivanpah Mining Claim marked De-

fendants' Exhibit "H".)

Mr. GOODWIN.—That there may be no confusion, your

Honor, they have offered a certificate of location; now
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they offer a certified copy of their notice of hxaHon; and

if your Honor will (^xaniine the two, yon will see they

are identical, except one has ^'Certificate of Location"

Avritten across the top, but the certificate of the recorder

is that it is a certified copy of the Xotice of Location.

The.y are both the same instrument.

Mr. METSON.—I think they are, but v>e do not concede

the proposition.

The COURT.—Let them o() in. One is called a certifi-

cate of location, and the other a notice^ of location, but they

are both the same instrument, or substantially the same.

Mr. METSON.—I think it is correct, but I do not want

to admit it.

Mr. GOODWIN.—What I mean is this: There is only

one record, and that record is what is certified to here as

beino- the notice of location, and also as a certificate of lo^

cation, and it is just the one record. That is the fact, is

it not?

Mr. METSON.—Well, we think so.

The (T)ITRT.—They do not admit that, but tlu^ record

will show, and tlie witness who testified on the stand, in

testifying to it said, that there was but the one i)aper.

Wlien the controversy came uj) whether it was a cei'tilicate

or notice of location, he testified that tluM'e was but the

one paper, so far as he was concerned, that was filed ; they
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have two, but ^^•hetlie^ they are the game or not can be

readily determined.

Recess until 1:30 P. M.

After Recess.

Mv. H. RAMSEY, called and sworn on belialf of the de-

fendant, testified as follows:

Direct Examination by Mr. METSON.

Q. As I understand it, to make this matter short, you

were in Tonopah in 1901? A. Yes, sir.

Q. And about the first of January, 1902, you went out

of business, and didn't do much of anything about Tono-

pah or Tonopah affairs until when?

A. Well, I don't know, I think it might have been

later than 1902, I don't know, I don't think I Avas therei

much during the year 1902.

Q. That is Avhen joii were taken sick, the first of Jau-

u.ary, along about then?

A. Yes, about the 15th of January, taken sick, but I

Avasn't there after the first of January, I was in Silver

Peak.

Q. NoA^ , ^Ir. Ramsey, you have heard the testimony

A\'ith reference to a certain cut being excavated near

Avhere the North Star main shaft is noAV? A. Yes.

Q. Tell tlie Court Avhether or not that cut had been

excavated prior to the first of January, 1902?

A. It had not.

Q. You have heard some testimony Avith reference to a



470 Jerome P. Pordr cl ah vs.

(Testimony of H. Ramsey.)

monument or notice of location of the Dave Lewis Hope,

alluded to on one side as tlu^ location monnment c;f tlie

Dave Lewis Hope; state whether or not von have ever seen

any monument with a Dave Lev/is Hope location notice in

it? A. I did.

Q. Where?

A. Up near the apex of Oddie ^lountain.

Q. How far below the apex vertically?

A. I should judi>e it would be about 250 feet west of

the apex of Oddie Mountain.

Q. Was the monument higher or lower than the top

of the mountain?

A. A little lower than the top of the mountain.

Q. About how low?

A. I could not say as to that, tlu^ mountain came up

this way, and the monument would Ix^ down a little ways.

Q. About what difference would there be, approxi-

mately?

A. I could not say as to that; from the apex down

would be like that, and the monument would be down here.

(Indicating.)

Q. Give us your idea; would it be ten feet or a hun-

dred, or between?

The COURT.—Ten feet or a hundred feet lower than

the apex or highest point.

A. It could not be a hundred feet, I don't think; it is

a very hard thing to get at.

(i. Your judgment, that is all.
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A. You mean how much higher the apex of the moun-

tain woukl be then the top of the monument?

The COURT.—Than the top, where the monument was

placed? '

i

A. Well, put it 25 feet, it might be more and might be

less.

Q. What distance from the top of the mountain to tho

monument?

A. From the apex?

Q. Yes, sir?

A. I should judge about 250 feet; 40 or 50 feet, along

there some place.

Q. And what direction? A. West.

Q. West from the apex of the mountain? A. Yes.

Q. Now, with reference to its being in a valley or a

draw or canyon, or a ridge, where was the monument?

A. That monument?

Q. Yes, sir?

A. Well, it Avas kind of on the back bone, came down

over the apex of the mountain.

Q. Now describe the monument?

A. The monument was a 4 by 4, I think, scantling in

a rock ; the post was a 4 by 4 in a rock monument.

Q. About how high was the monument?

A. I don't know how large, about four feet maybe.

Q. And about what diameter was the base, the width?

A. Well, two or three feet.
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Q. What was marked on the post, tliis s antlin,::, if

anything? A. I didn't see any mark on tlie post.

Q. Did yon see any marks in th.e monument tliat y(?n

remember?

A. There was a litth^ can in the monument witli a no-

tice in it.

Q. Tell us what the notice said?

A. Well, I just glanced over the notice, and it read,

claiming 500 feet in a northwesterly direction, I tliink,

and a thousand feet in a southeasterly direction, and 300

feet on each side.

Q. What names were signed to it, if any names?

A. Carr and Lewis's names were signed to it.

Q. What was the date, if any date?

A. The 26th of August, 1901.

Q. And did they give the mine a name?

A. DaA'e Lewis Hop(\

Q. Now do you know \\here the monuments of the

North Star Tunnel Avere? A. Yes, sir.

Q. With reference to this Davc^ Lewis Hope monument

that you have testified to, where Avere tlu^ monuments fix-

ing the line of the tunnel, of the North Star tunnel?

A. A^'ell, this DaA^e Lewis Hope monuiiuMit was, I

should judge about three or four hundred feet from tliat.

Q. AVhich way?

A. Up toAvards the apex of the mountain, in an easterly

direction, I should judge.

Q. How many times did you se(^ that monument tlmt
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you have designated as having a notice of location of the

Dave Lewis Hope claim in?

A. I don't know how many times; I have seen it several

times in the fall of 1902; I don't remember how many

times, don't remember exactly the dates I was there; I

remember seeing it that fall, though.

Q. Do you remember having been up on that mountain

at any time with Mr. Curtis? A. Yes.

Q. Was this cut that has been testified to by the com-

plainant in this case, was that there at that time?

A. It was not.

Q. How do you know?

A. Well, I know because w^e were right in the par-

ticular spot; sat dow^n there for a while, probably half

an hour we sat there and talked. My. Curtis and Mr.

Salesberry and myself.

Q. Was there any digging, or use of a pick there at

that time?

A. I didn't notice any digging at all.

Q. Did any of your party do any digging there at

that time?

Q. I did a little digging with a pick; went around

and made a little hole a few inches deep.

Q. What were you digging on, if anything?

A. We were sitting on the ground there, and a kind

of streak ran down there, I dug down and dug out some

black looking stuff, manganese, that is about all.

Q. W^hen did you last see that monument that was
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there, that you designate as having the notice of h)ca-

tion in? A. Tlie hist time I seen it?

il Yes, sir?

A. I think it was on the 7th of this month.

(J. 7th (lay of July, 1904? A. Yes, sir,

Q. About what time?

A.. Well, I think it was either the 7th or 8th; I think

it must have been the 7th, because we started up here

on the night of the 8th; I think it was on the 7th.

Q. AVas it in the same place that you first saw it,

Avhen you saw it on the 7th of July, 1904?

A. Yes, sir; it was in the same identical place.

Cross-examination.

Q. In preparing for this trial, Air. Kamsey, why

didn't you have a survey made locating exactly that

state? A. We did.

Q. You did? A. Yes, sir.

(2- Is the surveyor that made it here?

A. Yes, sir.

Mr. GOODWIN.—Have you a survey of that, .Mr.

Metson?

Mr. ]\rETSON.—No, we have no survey.

(>. Did you see other posts or monuments there

marking th(^ Dave Lewis Hope at anytime?

A. I did not.

Q. Never mind any posts or monuments there

marked Dave Lewis Hope? A. Only that one.



Tonopah NortJi Star Tunnel and Development Co. 475

(Testimony of H. Ramsey.)

Q. That is the only one? A. Yes, sir.

Q. Did you ever see any marlved Mizpah Intersec-

tion, or Dave Lewis Hope? A. No, sir.

Q. You never did? A. No, sir.

Q. Did you hear of Doctor Porter's being on the

ground there at any time along during May?

A. I did not; I heard of his being in the camj), that

is all.

Q. Were you there at the time, or was that when

you were away?

A. I think I was away at that time; I am not quite

sure; I am inclined to think I was away at that time.

Q. Didn't you hear about some stakes that he put up

there?

A. No, sir, I never heard of any stakes that ^fc Por-

ter put up.

Q. Did you hear of any stakes being put up there

marking what we claim as the Dave Lewis Hope?

A. Did I ever hear of any?

Q. Yes.

A. Yes, I have heard of some stakes that was

marked Mizpah Intersection, or something like that.

Q. Didn't you ever go and examine them?

A. Never did.

Q. Don't know where they were? A. No, sir.

Q. Never looked for them? A. Never did.

Q. And really don't know anything about them?

A. Only what I heard.

Q. Only just w^hat you heard? A. Yes.
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(}. Did you ever hear about a stake or uiouuuieut,

just a little west of north about 300 feet above tlie cut

you are referring to?

:\rr. :\rETS()X.—We object to what he heard; just ask

wliat he saw.

Q. Well, did you ever examine at a point about 300

feet north and west of the cut?

A. I never examined particularly to hunt up a stake

of that kind; I have been along that course there a good

many times, and never seen a stake of that description.

Q. You never saw any stake there?

A. No, sir.

Q. Did you ever see any stake down on that same

course, down near the line of the Mizpah ground, which

marked the center line of the Mizpah Intersection?

A. Never did.

Q. Do you know of some surveyors goiug up there to

make a survey of that claim at any time?

A. No, sir.

Q. Didn't you and some of the parties in possession

there prevent a surve}^ being made at one time?

A. Did not.

(}. You are sure of that? A. I am sure.

Q. Didn't you and some of the com])auy keo]) Mr.

Booker from making a survey there at one time, or his

men from making a survey? A. T did not.

Q. Didn't the company?
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A. I don't knoAV anything about vviiat the company

dill, I never heard anything about it.

Q. Don't you know that in January, maybe the spe-

cific date might refresh your memory, January 7th, 1903,

that the company prevented Mr. Booker's men from

making a survey there?

A. I thought you had reference to an earlier date

than that?

A. No, January 7th, 1903?

A. Why, Mr. Booker, if I understand right, got a

telegram from a gentleman sitting over there (indicat-

ing), a man named Duryee, to go up there and survey,

and he got permission from us.

Q. Now, just confine yourself to January 7th?

A. I could not say the date, I don't remember ex-

actly, I don't remember the date; that is something I

cannot remember.

Q. You don't keep track of dates?

A. No, sir.

Q,. Now^, don't you recollect hearing of Mr. Shoots,

who was in the employ of Mr. Booker, being up there

about January 7th to make a survey?

A. I didn't hear anything about it.

Q. You never heard of it?

A. No, sir; what date was that?

Q. I think it was January 7th, 1903?

A. I don't know anything about it.
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Redirect Extami nation.

Q. State whether or not you, on behalf of the Xorth

Star Tunnel Compan^^, or anyone to your knowledge,

your own personal knowledge, consented that Mr.

Booker should make a survey for these gentlemen on

the other side? A. Would I consent to it?

(2. Did Mr. Booker come to you and request you and

ask you if he could make a survey of this Dave Lcnvis

Hope or Mizpah Intersection?

A. On the telegram that he received from San Fran-

cisco, i

Q. On a telegram from Mr. Durjee?

A. I did give him permission, told Mr. Pittman

to let him go on the ground.

Recross-examination.

Q. Prior to that had not you forbade their going on

the ground?

A. No, sir; I did not; never had any occasion to for-

bid anybody from going on the ground.

Mr. J. 0. BOOKER, called and sworn on behalf of

the defendant, testified as follows:

Direct Examination by Mr. METSON.

Q. Mr. Booker, are you a United States Deputy :\rin-

eral Surveyor? A. Yes, sir.

(J. And were you in the year 1903? A. Yes, sir.

Q. State whether or not on behalf of Doctor Porter
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and others you made an application to Mr. Pittman, or

Mr. Ramsey, or anybody else, for permission to go upon

tlie Ivanpah ground, or the Korth Star ground, and

make a survey or surveys of the so-called Dave Lewis

Hope or Mizpah Intersection claim? A. I did.

Q. Did they or did they not grant or refuse the re-

quest?

A. Granted permission to make the survey.

Q. Did you or not communicate the granting of the

request to Doctor Porter and others?

A. No, sir, not to Doctor Porter.

Q. To whom? A. To Schuyler Duryee.

Q. Can you state the date, about when this was

done? ^ 1^
-\'' liyiifil

A. I think it was in the early part of October, 1903.

Cross-examination.

Q. Previous to that time had you attempted to make

a survey for Mr. Duryee, or any of the parties plaintiff,

on that ground?
^

i

A. Men working for us had attempted to make a

survey for Doctor Porter.

Mr. METSON.—What you know, and nothing else.

The COURT.—What you know; don't tell what any-

one told you.

A. I don't know anything about it.

Q. Didn't they employ you to make a survey, and
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didn't you send out a man to do it, and were not you

prevented in making- that survey?

A. I received an application

—

Mr. METSON.—I object to that.

The COUET.—Well, I would like to get at the fact.

Mr. METSOX.—I withdraw tlie objection; let him tell

all that he has heard.

A. In the month of January, 1903, I was in attend-

ance upon this court; Mr. Bradford was away; Lester

Bell was employed in our office as head man; Elmer

Shoot was employed as surveyor; Lester Bell wrote a

letter while I was in Carson and said he had sent Shoot

out to make a survey of the Dave Lew^is Hope mining-

claim, and was prevented from so doing.

Q. Did he say by whom he was prevented?

A. I think that he did.

Q. Do you know by whom ?

A. Xo, not all the names of the parties.

Q. But you understood he was prevented by

—

Mr. METSON.—I object to what he understood.

Q. Was it the defendant in this action, the North

Star Tunnel Company?

A. Yes, sir; in power of the North Star at that time.

Q. Are you not mistaken, wasn't it hiter than early

in October; wasn't it along about the 28th of October,

that tliat request was granted?

A. No, I tliink not; that is very early after I received

the wire from Schuyler Duryee, asking for the price of
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a survey of that claim, and according to my recollection

that wire was received by me early in October.

Q. As soon as you got that permission, you wrote

him, didn't you?

A. I think I wired him I might have written, and I

think I did write.

Q. If you wrote him, and that letter was dated Octo-

ber 28th, 1903, could you fix the date from that?

Mr. METSON.—We object to that, if he did so and so,

it is assuming facts.

The COURT.—All you want to do is to fix the date?

Mr. GOODWIN.—That is all; I do not want to read

this letter in evidence, but there is a letter from Mr.

Booker to us dated the 28th of October, in which he

states that permission is granted. (Shows letter to

witness.)

A. Yes, that seems to be dated the 2i8th; very likely

it is the 28th.

Q,. Kow, would you want to change your testimony

in the record after seeing that letter?

A. Well, I think so; yes.

Redirect Examination.

Q. How soon after the wire from Mr. Duryee did you

make application, and it was granted, Mr. Booker?

A. Well, I think it was very soon; not longer than

three or four days, if that h)ng, because I was very anx-

ious to have the thing settled, and go ahead Vvith t- e

work.
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Q. Afe soon as you got tlie wire from Scliiiyler Diir-

yee, did yon or not, bring it to ^Fr. Pittnian and get per-

mission, and make immediate reply?

A. No, I wired him once or more before I went to

Mr. Pittman.

(By Mr. GOODWIN.)

Q. Now look at that telegram and see if that is tlu?

telegram yon sent to Mr. Dnryee? (Hands telegram to

witness.)

A. That is the one.

Mr. GOODWIN.—If your Honor please, we will offer

this in evidence for the purpose of fixing the date, that

is all.

Complainants' Exhibit No. 15.

Tonopah, Nev. Oct. 27/03.

Sichuyler Duryee, Grand Hotel, San Fran.

If adverse survey desired send Marshal to protect

surveyor and some person to identify ground. Charges

one hundred five dollars.

BOOKEB & BRADFORD.

(Marked Complainants' Exhibit No. 15.)

i}. Now, if you got permission, it must have been

after the 2Tth, wasn't it?

A. If the date of that thing is correct, yes.

Mr. :NrETSON.—Now give us the one granting per-

mission, please?

Mr. GOODWIN.—There was no telegram granting

permission, Mr. Duryee says.
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(By Mr. METSON.)

Q. Did you, or not, telegrapli as soon as permission

was granted?

A. Well, I am not positive about that; I perhaps

wrote them; I wrote them several times; what the sub-

stance of those letters was, I have forgotten, since the

copy-book was burned.

Q. You spoke of a surveyor going upon this ground,

was he a Deputy United States Mineral Surveyor?

A. No, sir.

Q. A surveyor employed as a subordinate under who,

in your office?

A. He was then under Lester Bell, who was then in

charge of our office.

Q. All that you know about it is what Mr. Lester

Bell wTote you, as to report made by him to Lester Bell?

A. That is all.

Q. Now, didn't Lester Bell report to you that the

trouble was upon the survey of the Favorite, and that

they were the ones that prevented the survey?

A. No, sir, the Favorite does not touch any portion

of that claim to my knowledge, I don't think it was the

Favorite, because he would have nothing to do with the

Favorite.

Recross-examination.

Q. Now the Favorite lays where, with reference to

the top of Mount Oddie, the summit of Mount Oddie?

A. That comes over this side of the summit a short

distance, I could not state how far.
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Q. Well, don't it come over west and south a little,

of the summit? A. A little way, very little.

Q. Would a post within, say from 250 feet west of

the summit of Mount Oddie, be on tlie Favorite?

A. No.

Q. It would not? A. No, sir.

Q. How far over would it come?

A. I could not say how far it would come over the

mountain, but it does not come very much; I think the

end line runs pretty nearly over the end of the sum-

mit.

Q. Counsel asked you if you didn't understand that

this Dave Lewis Hope conflicted, or the survey was

stopped, because it conflicted with the Favorite?

Mr. METSON.—No, I did not; I asked if the I<\ivorite

had not prevented this surveyor from doing this work.

Q. You don't understand that the Dave LeAvis Hope

interfered in any way with the Favorite, do you?

Mr. METSON.—I object to what he understands, and

it is not cross-examination.

A. Well, the Favorite was surveyed, I surveyed it

myself before I came over here that time; it didn't re-

quire any further survey.

Q. Mr. Booker, have you made a map of Mount Oddie

and the claims in that locality and neighborliood?

A. Yes.

Q. Does the summit of ^Fount Oddie as represented

on that plat bear a correct relation to tlie claims sur-

rounding it?
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Mr. METSON.—I object to that as not cross-examina-

tion and that plat is not identified.

The COURT.—He is asking for his own information,

not about the testimony in the case.

Mr. GOODWIN.—It is just for my own information,

is the reason I ask the question preliminary.

A. Approximately correct.

Q. Well, on that plat does not the Favorite lie en-

tirely west of the summit? A. No, sir.

Q. It does not? A. No.

Mr. METBON.—We would like to introduce these

patents, if you have no objection. Patents of the Mon-

tana Tonopah and Triangle, showing these exclusions.

Mr. GOODWIN.—The exclusion you allege in your

pleading?

Mr. METSON.—Yes.

jMr. GOODWIN.—We have no objection for that pur-

pose.

Mr. METSON.—They may be considered as being read

in evidence, and we ask leave to withdravf them, after

leaving certified copies. (''Lucky Jim" patent marked

Defendants' Exhibit "I"; "Triangle Lode patent"

marked Defendants' Exhibit "J.")

Mr. METSON.—I understand it is admitted that we

are a corporation, and entitled to locate and bold mines,
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and incorporate them, and everythino- of that sort; the

purposes are broad.

Mr. GOODWIN.—We alleged it, and you have ad

mitted it.

(It is admitted that Mr. Bradford was a United States

Deputy Mineral Surveyor.)

Mr. METSOX.—Do you want to put Mr. Davis back

on the stand in regard to those books?

^h\ GOODWIN.—Tliere are some entries of 3 by 4

that we have found. !

:\lr. :METS0N.—31r. Davis is not liere, but we will

read them into the record. On top of page 159, there

seems to be one piece of 3 by 4 by 10.

Mr. GOODWIN.—Those are between August 7th and

September 12ith.
;

Mr. METSON.—That last is under date of August

27th, charged to Ooslett, Stauts *S: Company. Page 2(54,

under date of September 8th, charging Brougher

Brothers with four pieces 3 by 4 by 10.

Mr. GOODWIN.—That is all that was found in that

book. Now from September 12th to October 12th.

^Ir. METSON.—Page 3() under date of Sei)temb(n*

IGth, to Pirown »S: Gutting, 15 ])i(M'(^s 8 by 4 by 1(). Un-

der date of th(^ IfUh to Kilpatrick, one |)icc(^ of 3 by 4

by 8, and one 3 by 4 by 1(>. September KUh, 1901, one

piece of 3 by 4 by IG, to Coslett, Stauts & Company.
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Page 82, Septemiber 21, to Ooslett, Staiits & Company,

one piece 3 by 4 by 16; September 21st, Tonopali Com^

pany, three pieces 3 by 4 by 16; Oharles Cheney, tw<>

pieces 3 by 4 by 16. September 23d, three pieces 3 by

4 by 16. A. C. Cary, one piece 3 by 4 by 16, to the Tono-

pah Tunnel Company.

Mr. GOODWIN.—It simply shows that there were

sales made. i

Defendant rests.

REBUTTAL.

Doctor JEROME! P. PORTER, called in rebuttal,

testified as follows:

Direct Examination by Mr. GOODWIN.

Q. In the fore part of June, 1902, did you serve any

writing upon any persons that were on the Dave Lewis

Ho]}e claim, as you understood it? A. I did.

Q. Where were these people with reference to tlie

cut you testified to, and with reference to the present

North Star shaft?

A. Tliey were right at the North Star shaft.

Q. Wlio were there?

A. Well, there were a number of workmen, I think

five or six.

(>. Was there anyone in charge?

A. Tliere was one nuiii pointed out to me as the boss

of the men.
i
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Q. Now, how did von happen to be there at tliat

time?

:\rr. METSOX.—We will object to that; if he did serve

a paper, let it go at that, and the contents of the paper.

The COURT.—It must be in rebnttal; I don't suppose

YOU want to enlarge upon it; it is tJie fact, if he did,

and if so, upon whom, and where.

Mr. METSON.—We will admit that he served it upon

a duly authorized agent of the North Star Tunnel Com-

pany, and it is in the words and figures of the adverse.

M'r. GOODWIN.—^We will accept the admission that

at that time this notice I hold in my hand was served

on a duly authorized agent of the North Star Tunnel

Company.

Mr. METSON.—Some agent of the tunnel company,

but none of these witnesses; a duly authorized agent.

In other words, we do not Avant to agree that our wit-

nesses did not tell just exactly the facts. We admit

that a duly authorized agent of the defendant received

a notice as set forth in your adverse in the words and

figures there stated, and that it was none of the people

Avho have been on the stand on our sid(\

Mr. GOODWIN.—I do not accept that, because we

sent it to the secretary of the North Star Company, and

got back the receipt of Mr. Golden, to the letter, and

Mr. Golden denies it.
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The COURT.—Tliey make that offer, and admit it,

and it seems to me that covers the ground, and avoids

all of the testimony in regard to it, or any conflict there

may be. The admission is broad enough, that it was

an authorized agent, and is certainly as good as the

l)roof, and that does away with any evidence.

Q. (Mr. GOODWIN.) Doctor Porter, is that a copy

of the notice that they have admitted was signed—that

is you admit, Mr. Metson, that this is a copy of the no-

tice that was signed?

Mr. METSON.—^No, I have not made any admission

about that. I am speaking about what is in evidence

in your adverse. You have set out, as I understand,

what you claim to be a copy of what you served.

Q. (Mr. GOODWIN.) This is a copy of that, the

same thing?

A. Yes, sir; a copy of what I served.

Mr. GOODWIN.—If it is not the same thing, I will

ask the court to strike it out, Avhen it is discovered

there is any difference. If it is not the same thing then

the Court will strike it out.

The COURT.—Certainly, I would do that myself.

(Trespass notice marked Complainant's Elxhibit No.

16.)

IMr. GOODWIN.—We offer in evidence the deed of D.

R. Lewis to R. B. Davis, that was testified to as of the
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28tli day of June and acknowledged on the 30th day of

June. I intended to olfer it wlien ^Ir. Davis vras on the

stand. This is a certified copy, I believe.

(Deed marked Complainant's Exhibit Xo. IT.)

:\Ir. CHARLES J. CARR;, called in rebuttal, testified

as follows:

(By Mr. GOODWIN.)

Q. ]Mr. Carr, some of the witnesses have testified

with reference to certain transactions alleged to have

been done by you v>ith reference to selling lots more

tlian once in Tonopah, and a certain check transaction,

and witli tlie permission of the Court, I would like to

liave Mr. Carr explain those matters.

The COURT.—Is there any objection on the part of

counsel?

:Mr. :METS0N.—I do not think that Avould be rebut-

tal, and is objectionable.

Mr. GOODWIN.—It is clearly not legal rebuttal.

The COURT.—It is not legal rebuttal. It would not

be testimony, would it, what you want would be the

personal privilege of this man's making a statement

in regard to certain facts.

:\rr. GOODWIN.—That is the practical legal effect of

it.

The COURT.—Of course, the general proposition, as
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I staled before, and admissible, is the g-eneral repnta-

tion in the community where a party resides. I see no

objection to his making a statement if it is a personal

matter bnt it is not legal testimony. It is in the na-

ture of a personal privilege; a man's reputation has been

attacked, and I suppose he ought to be allowed the

personal privilege of explaining his general acts, but

it would not change the testimony as to his reputation.

It is not admissible, of course, and it cannot be consid-

ered as legal evidence. If admissible at all, it cer-

tainly would be as a personal privilege, that a mau

might make an explanation for himself, but it is a mat-

ter that could not be considered by the Court in any le-

gal effect on the testimony.

Mr. GOODWIN.—If it would not be so considered, I

do not want to take up the time of the Court. So far

as the legal effect of it is concerned, I agxee with your

Honor, but in justification to Mr. Carr.

The COURT. —If it were anything that would affect

my ruling on legal grounds, I would allow it in a minute,

but it would simply be a matter personally with Mr.

Carr, and would not have any effect on the issues in-

volved in the case, and I think we had better leave it

out.

Mr. GOODWIN.—I think that is all.

Mr. METSON.—Will your Honor pardon us a mo-

ment, I would like to recall Mr. Booker.
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Mr. J. G. BOOKER, recalled by defendant, testified

as follows:

Direct Examination bv Mr. METSOX.

Q. ]Mr. Booker, did you make a measiuenu^nt for

Mr. Ramsey from the top of Oddie Mountain to a monu-

ment on tlie ground? A. Yes, sir.

(J. Westerly? A. Yes.

(). Can you give us the distance and course?

A. I do not think I can give the exact distance, or

the course, because it was destroyed; approximately, it

was between 2O0 and 250 feet northwesterly, general di-

rection, more westerly than north.

(>. Now from point to point, to make it clear in the

record, what do you mean, the monument is westerly

and north, or the apex is westerly and north?

A. From the south of Oddie Mountain the monument

is northwesterly between 200 and 250 feet from the sum-

mit.

Q. ITow vras that monument marked?

A. There was a post that was marked ''August

2Gth.''

(). Yiv. GOODWIN.—The post was marked -August

2r)th"?

A. The post was marked "August 26th,'' the ccntcn*

line Lewis TTope; evidently there had been a word ob-

literated, v/hich I could not make out, and besides those

markings were, ^^Lewis and Oarr''; I believe that was

all.
' rn
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Q. Mr. GOODWIN.—Lewis and Carr's name was

on?

A. Lewis and Carr's name.

Q. Mr. METSON.—Mr. Booiker, I understand that all

your field-notes, and everything were burned up in the

fire at Tonopah a short time ago, is that correct?

A. That is true.

Q. Did you make the survey of the Ivanpah for pat-

ent? A. Yes.

Q. And put up the Ivanpah patent monuments?

A. I did.

Q. Taking the easterly side line of the Ivanpah as

laid by you on the ground for patent in this matter, in

tills application, was or was not this monument west or

east of the east side line of the Ivanpah?

A. It was east.

Q. About how far?

A. Well, I should judge from 150 to 200 feet.

Q. (Mr. GOODWIN.) When did you first see that

stake, Mr. Booker?

A. I think it was in the latter part of October some

time, 1903.

Q. 1903? A. Yes, sir.

Testimony closed.

[Endorsed]: In the Circuit Court of the United

States, Ninth Circuit, District of Nevada. Jerome P.

Porter, John G. Jury, Thos. W. Chandler, Charles J.

Oarr and Mary Thompson, Plaintiffs, v. Tonopah North
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Star Tunnel and I)evel()i)ni(Mit (\)nii)any (a Corpora-

tion), Defendant. No. 771. Testimony. (larontte i^

(Joodwin, for Plaintiffs. Campbell, Metson \^ Cainidx'll,

Key Pittnian and K. M. Jackson, for Defendant. Fi'ed

An-iist Dtli, 1<)()4. T. J. Edwards, Clerk.

Complainants' Exhibit No. 7.

ADVERSE (^LAIM. No. 121. In the Matt(^r of the

Application of the TOXOPAH NORTH STAR TIXNEL
AND DEVELOPMENT COMPANY for Patent for the

Ivanpah Mining- Claim. U. S. Land Office, Carson (Mty,

Nevada. Filed Nov. 18, 1903. O. H. (Jallnp, Pveoister.

Filed by Schuyler Duryee, Grand Hotel, San Francisco,

Calif.

IN THE UNITED STATES LAND OFFICE, CARSON
CITY, NEVADA.

In the .Matter of the Application of the Tono])ah

North Star Tunnel and Development Company, a cor-

poration, for UnitcMl States patent for tlu^ Ivanpah

quartz mine, vein, lode, or mineral d(^posit, and the land

and i)r(Mnises appertaining- thereto, situat(Ml in tlu^ Tono-

])ali MiniiiL!, District, in the County of Ny(^, State of

Nevada.

To the U(\i;ister and Kec(MV(M', FnitcHl States Land Office,

Carson City, Nevada, an<l to the abovi^-nanied a])pli-

cant for ])atent for the said Ivani)ali (piartz mine,

vein, h)de or mineral d(^])()sit, and for the land and

pi'emises appertaining^' tliereto.
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You are liereby notified that Jerome P. Porter of

Angels Camp, California; John G. Jury of San Fran-

cisco, California, Tlionms W. Chandler, Charles J. Carr,

and Mary Thompson, of Berkeley, California, all citizens

of the United States and of the State of California, are

the lawful owners and entitled to the possession of the

said quartz mine, vein, lode or mineral deposit described

in the application for United States patent aforesaid

as the Ivanpah quartz mine, vein, lode or mineral de-

posit, as shown by the diagram posted on said claim and

the copy thereof filed with said application in the Land

Oiiice at Carson City; and as such owners these contes-

tants, the said Porter, Jury, Chandler, Carr and Thomp-

son do protest against the issuing of a patent thereon

to said aplication, and do dispute and contest the right

of said applicant to a patent for the mine, vein, lode

or mineral deposit described in the application for pat-

ent aforesaid.

And these contestants do present the nature of their

adverse claim, and do fully set forth the same in the af-

fidavit hereto attached, marked Exhibit ^'A,'' and the

further exhibits attached thereto and made part of said

affidavit.

Tliat tlie said Porter, Jury, Chandler, Carr, and

Thompson respectfully ask the said Register and Re-

ceiver, that all further proceedings on the application

for patent aforesaid be stayed until the rights of these

contestants shall have been settled or decided by a

court of competent jurisdiction.

These contestants have duly appointed Schuyler
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DiirvcH' of the (1ty of EveiH^tt, Coiuily of KSnoliomish,

State of Wasliiiio-toii, (})nt t{Mni)orarily sojonrnino; at

the Uraiul Hotel, City of San Francisco, State of Cali-

fornia), th(Mr Ao-ent an<l Attorney in Fact, with full

]yower to represent thiMii in all matters arising from,

a]Hl growing out of, this protest (ntlun- before the United

States Land Oitice or before the court that may have

jurisdiction thereof.

Signed at San I'rancisco, California, this 14th day of

November, 1903.

Witnesses: As to Porter, Floyd I)e Yoe. Jerome P.

Porter. Witness as to John G. Jury? L- U- Whipple.

John G. Jury. Witness F. S. Kordt. Thos. W. Chand-

ler. As to Carr, Floyd De ^^oe. Charles J. (^air. Wit-

ness as to Mrs. Mary Thompson, J. ^^^ Cramer. Mrs.

Mary Thompson.

Exhibit '"A."

State of California,

City and County of San Francisco,—ss.

(Miarles J. Carr, for himself and on behalf of Jerome

P. lN)rter, John G. Jury, Thomas ^^^ Chandler, and

Mary Thompson, co-oAvners with him in the Dave Lewis

Hope Minin^i; Claim (otherwise known as ^riz])ah Inter

section) situated in Ton()])ali Minini>: District, County of

Xye, State of Nevada, beini*" first duly sworn according'

to law, deposes and says: Tluit tlu^ said Porter, Jury,

Chandler, Thompson, and affiant are citizens of the

r^nited States and of tlu^ State of California; tliat th(\v

are the contestants and ])rotestants named in, and who

subscribed the noti<-e and protest hereto prefixed; that
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they are the owners by purchase or location of the lode

or vein of quartz or other rock ini place, bearing gold,

silver, and other metals shown and described in the

application for United States patent filed by the TonoH

pah North Star Tunnel and Development Company, in

the United States Land Office at Oarson City, Nevada,

in which application said lode or vein is named the Ivan-

pah quartz mine, vein, lode or mineral deposit; that the

said lode or vein is situated in the Tonopah Mining Dis-

trict, County of Nye, State of Nevada.

This affiant further says : That on the day of location

the premises hereinafter described were mineral lands

of the x)ublic domain, and entirely vacant and unoc-

cupied, and were not owned, held or claimed 'by any

person or persons as mining ground or otherwise, and

that v/hile the same were so vacant and unoccupied,

and unclaimed, to wit: On the twenty-sixth day of Au-

gust, 1901, Dave R. Lewis and Charles J. Carr (the af-

fiant), each and both of them being citizens of the

United States, entered upon and explored the premises,

discovered and located the lode or vein and premises

embraced in the application for United States patent by

the Tonopah North Star Tunnel and Development Com-

pany, and occupied the same as a mining claim; that

the said premises so located and appropriated consisted

of one thousand (1000) feet running in a southeasterly

direction, and five liundred (500) feet running in a

northwesterly direction from the point of discovery,

with three hundred (300) feet on each side of the vein,

as will fully appear by reference to the Notice of Lo-
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catioT'., a duly certified cepy whereof is hereto annexed,

marked Exliibit "B," and hereby made a pai't of tliis

afifidavit; tliat said claim ;\t the time of its location was

named by tlu^ said locators Lewis and Can- tlu^ "l)av(^

].(^wis Hope"; that the locators after the discovery of

!]i(* said min(M*al lo(h' or vein, drove a stake on said lode

on th(* discovery (daim, er(M't(Ml a monnmcMit of stonc^

and earth around said stakes and i)laced thereon a writ-

ten Notice of Location, describing the claim so located

and appropriated, i^ivinu' the names of the locators and

quantity taken by each; that the said locators did all

the acts and performed all the labor reqnired by the

mining laws of the United States, and the hnvs and

regulations of the said Tonopah Alining District, and

State of Nevada; that the locators of said lode or vein,

named the ''Dave Lewis Hope," cansed said Notice of

Location to be duly recorded in the Recorder's ofiice in

said Tonopah Alining District, Nye rounty, N(^vada, in

Book ''B" records of said District at page 110 thereof,

and in the Recorder's office of Nye County, Stat(^ of Ne-

vada, in Book "E" of mining locations, pages 123-124.

And this affiant further says: That on or about the

seventeenth day of May, 1002, Jerome I*. Borter, one of

the owners aforenamed, filed an additional and amended

certificate of location of the said "Dave Lewis IIo])*^"

claim and change<l the name thereof to 'Olizpah Tnter-

section"; that at the time of filing said additional and

amended certificate of location the said < laim was duly

surveyed and posts s(M at ])rescribed j^oints ou the boun-

daries as fully ai)])ear in the additional and amended
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certificate of location, a duly certified copy whereof is

hereto annexed, marked exhibit ^^O," and hereby made

a part of this affidavit; that the Raid boundaries as set

fortli in the additional and amended certificate of loca-

tion conform to the boundaries of the original location;

that said additional and amended certificate of location

was recorded in the recorder's office in said Tonopah

Mining District, County of Nye, State of Nevada, in

book "C,'' records of said District, at pages 394, 395, and

in the County Recorder's office of Nye County, State of

Nevada, in book ''E" of mining location, at pages 141,

142; that the said locators and their grantees, in all re-

spects, complied with every custom, rule, regulation, re-

quirement of the mining laws, and every rule and cus-

tom establislied and in force in said Tonopah Mining

District, and thereby became and were owners (except

as against the paramount title of the United States) and

the rightful possessors of said mining claim and ]3rem-

ises, and have continued as owners and are now ow^n-

ers by complying with the requirements of the statutes

of the United States and of the State of Nevada.

And this affiant further says: That after the filing of

the additional and amended certificate of location as

aforesaid, the said Tonopah North Star Tunnel and De-

velopment Company, by and tlirough its agents and

employees, took forcible possession of said mining claim

and premises and proceeded to sink a shaft thereon;

that on or about the tenth day of June, 1902, the afore-

said Jerome P. Porter served or caused to be served

upon the said Tonopah North Star Tunnel and Develop-
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iiUMit Coiiipanj a notice of tios])ass in tlio words and fij^-

Complainants Exhibit F^c. 16.

Tono])ali, Xpv., Jnno 10, 1902.

To tliv^ Noi'tl] Star Tinnud Co., T'raiik (Joldon, Harry

Tianiscy, L. (). Tvay, L. BhiiiuMithal, and all whom

it may concern:

You and each of yon are liereby notified tliat yon are

trespassing^' upon the Mizpah Intersection minino- (daim,

whi(di was fornierlv liie Dave Lewis IIop(» (daini. Tlh^

trespass abo\e mentioned consists of sinkino- a shaft

and unlawfully occupying the p'ound embraced in the

location of the said ^lizpah Intersection minino- (hum.

Thomas y\\ Chandler, Mary Thompson, and the under-

signed are the lawful owners of the above mining claim,

and this is to give you notice that the owners of said

claim will hold you liable for damages for the unlawful

occupation and retention of said claim from the rightful

owners.

JEROME P. rOKTEK,

That notwithstanding said protest and notice, tlie

Tonopah Xortli Star Tunn(d and I)(n'(do])nHMit (Nn.ipany,

through its agimts and (Mn])loyees, have continued in

forcible possession of said mining claim and ])r(Miiises,

and did refuse to permit tlu^ lawful owntMs thereof, tlu^

said Porter, diandler, .lury, Thomi)son, and atliani, to

hav(^ a survey made of their snid ilaini and ])i'o]Mrty, nl-

thouuh the said owners have the possession wiiich the
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law imputes to the holder of the legal title; that the

original locators Lewis and Oarr sold and conveyed

their respective interests in said Dave Lewis Hope claim

(othervfise known as Mizpah Intersection) to the said

Porter, Chandler, and Thompson, vv^ho have made other

transfers and conveyances, so that at the present time

the legal title to the property in dispute is vested in the

said Porter, J»ury, Chandler, Thompson, and affiant,

which several transfers and conveyances will appear by

reference to the certified abstract of title from the office

of the Countj^ Recorder for Nye County, ^State of Nev-

ada, marked Exhibit ^'D,'- hereto annexed and hereby

made a part of this affidavit.

And this affiant further says: that the said Ivanpah

quartz mine, vein, lode or mineral deposit, as shown

by the notice and diagram posted on said claim, and a

copy thereof filed in the United States Land Office at

Carson City, Nevada, with said Tonopah North Star

Tunnel and Development Company's application for

patent, embraces a large and substantial part of the

Dave Lewis Hope claim (otherwise known as Mizpah

Intersection) which is the property of the said Porter,

Jury, Chandler, Tliompson, and affiant, as fully appears

by reference to the diagram or plat marked exhibit ^^E,''

hereto annexed and made a part of this affidavit, which

diagram or plat shows the r(^lative situation or position

of tlu^ Dave Lewis Hope claim (otherwise known as

?»[izpah Intersection) and of th.e pretended Ivanpah lode.

And tliis affiant further says: That he, and his co-

owners aforesaid cJre informed and believe that the said
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Tonopaii Xortli Star Tiiiiiiol and Development Company,

applicant for patent, well knev/ tliat tlu^ said Porter,

Jury, (^liandlei*, Thompson, and affiant were the owners

of said vein or lodo and pr(»inises, and were and are en-

titled to the peacefnl ])()Ssession thereof, and that the

said Port(M', Chandler, Thompson, and affiant had not

forfeited, abandoned or snrrendered the same.

And this affiant farther says: That this protest is

made in entire good faith, and with the sole object of

protecting the legal rights and the property of the said

Porter, Jury, Chandler, Thompson, and affiant in the

said Dave Lewis Hope (otherwise known as ^lizpah In-

tersection) lode and mining premises.

CHARLES J. CARR.

Subscribed and sworn to before me this 14th day of

November, A. D. 1903.

[Seal] R. P». TREAT,

Notary Public in and for the City and County of San

Francisco, State of California.

Exhibit '^B."

CERTIFIED COPY OF NOTICE OF LOCATION OF

AUGUST 20, 1001.

Notice is hereby given that the undersigned has this

day located fifteen hundred linear feet on this vein or

lode, supposed to run in a uortliwest an<l south 1]. direc-

tion with three hundred feet on each side of the vein.

Commencing at this monument and running one thou-

sand feet in a southeasterly direction and five hundred

feet in a northwesterly direction. This mine is situated
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iu tlie hill or mountain east of the group of mines known

as the Tonopah Mines, owned by J. L. Butler and Co.

This mine shall be known as the Dave Lewis Hope.

Situated in Tonopah Mining District, Kye County, Ne-

vada. Dated Aug. 26, 1901.

Locators: DAVE K. LEWIS.

C'HAS J. CAKR.

750 feet each.

Recorded Sept 2, 1901, in Book ^'E'' of Min. Loc, p.

123-124, Nye Co., Nev. Records.

State of Nevada,
'

j

County of Nye,—^SS. L

I, W. J. Rice, county recorder of Nye County, Nevada,

do hereby certify that the foregoing is a true and cor-

rect copy of the Loc. Cert, of the Dave Lewis Hope Mine

as the same appears of record in my office in Book ^^E"

of Min. Loc, pp. 123-4 thereof.

Witness my hand and othcial seal this 9th day of Feb-

ruary, A. D. 1903.

[Seal] W. J. RICE,

County Recorder.

Exhibit ''C."

CERTIFIED COPY OF ADDITIONAL AND
AMENDED CERTIFICATE OF LOCATION

FILED MAY IT, 1902.

Additional iiiid Amended Certificate of Location ^'Miz-

pah Intersection."

Know all men by these presents that the undersigned
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Jerome P. Porter, a citizen of the rnited States, has

this 17th (lay of May, 1902, amended, located, and

claimed, and by these presents does amend, locate and

claim by the right of the original discover}-, and the

location thereof made such deeds, transfers or convey-

ances as may have been made, and this amended cer-

tificate made, filed and recorded as provided by Federal

hnvs and by tlie laws of the State of Nevada now in

force, and local customs and rules fifteen hundred linear

feet, on this lode, vein, ledge or deposit, bearing gold,

silver, lead, copper and other valuable minerals, with

all its dips, angles, and variations as alloAved by law.

Together with tliree hundred feet on each side of the

middle of said vein at the surface, and all veins, lodes,

ledges or deposits and surface ground witliin the lines

of said claim.
i

This said lode Avas originally located by D. E. Lewis

and Chas. J. Carr on the 26th day of August, 1001, and

named the Dave Lewis Hope, by which name it is found

of record in Book E of Mining Location, pages 123 and

124, Nye County, Nevada Records. It is also found in

Book B, page 110, Records of Tonopah IMining District,

said County and State, the name of this lode in future

will be the Mizpah Intersection, the date of this

amended location is made the ITth day of ^lay, 1002.

The name of the amending locator is Jerome P. Porter.

From the point of the discovery shaft there is claimed

by me one thousand feet in a southeasterly direction,

and five hundred feet in a northwesterly direction, along

the course of said lode or vein, the general course of
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\liis vein is north 8° west by south 8° east. The dis-

cover}^ shaft or its equivalent is situated upon the claim

eight hundred feet south from the north end center, and

exposes the ledge at a depth of fully ten feet; its dimen-

sions are 5 by 8 by 10 feet deep. This further additional

and amended certificate is made and filed without

waiver of any previously acquired and existing rights in

and to said mining claim, but for the purpose of correct-

ing any errors or omissions in the original location, or

location certificate, description, or record; and for the

purpose of securing the benefits of the Act of the Legis-

lature of the State of Nevada, Approved March 16th,

1897. And the amendments thereto. And of conform-

ing to the requirements of law\ The amending locator

hereto is the original locator or lawful grantee deriving

title and right of possession from them by deed of con-

veyance. This said location is described by metes and

bound as follows, to wit: Commencing at apex of hill at

post of monument, and running north 8° west, five hun-

dred feet to center end post marked N. end center Miz-

pah Intersection, thence three hundred feet west 8"*

south to the northwest corner post marked N. W. corner

Mizpah Intersection, thence seven hundred and fifty

feet south 8° east to the west center side line post

marked W. center side line Mizpah Intersection, thence

750 feet south 8° east to southwest corner, marked SW.

corner Mizpah Intersection, thence three hundred feet

east 8° north to south center end post marked south

center end line Mizpah Intersection, thence three hun-

dred feet east 8° north to southeast corner post marked
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S. E. corner post Mizpali Intersection, thence 750 feet

north 8° west to east center side line marked E. center

^ifle line Mizpah Intersection, thence seven hundred and
fifty feet north 8° west to northeast corner post marked
NE. center post ?^[izp:ili liiterscM-tion, tlicncc^ three hun-

dred feet west 8° soulli to iiortli center end post marked

N. center end post Mizpah Intersection, tlience five hun-

dred feet south 8° east to tlie point of beginning.

Locator: JEROME P. POKTER.

Witness: J. D. LATHPOP.
P. A. VAUGHN.

Filed for record June 12th, 1902, at 12:15 P. M., P. C.

Cordon, M. R. W. B. Sollender, Acting Recorder.

I hereby certify that the above is a correct copy of the

additional and amended certificate of location of the

''Mizpah Intersection- Mining Claim recorded in Book

C, pages SM and 395 of the Tonopah Mining Records.

Vv M. J. LANDERS,

Recorder Tonopah Mining District.

CERTIFIED ABSTRAi T Ol^ TITLE.

NOTICE OF LOCATION OF DAA E LEWIS HOPE.

Notice is hereby given that tlie undersigned has this

day located fifteen hundred I'm in r feet on this vein or

lode, supposed to run in an noi-thwest and south E.

direction Avitli tliree hundred feet on each side of the

vein. Conuuencing at this monument and running one

thousand feet in a soutlieasterly direction, an<l five Imn-

dred feet in a northwesterly direction. This mine is
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situated in the bill or mountain east of the o;roup of

mines known as the Tonopah Mineo, owned by J. L.

Butler and Co.

This mine shall be known as the Dave Lewis Hope.

Situated in Tonopah Mining District, Nye Co., Ne-

vada.

Dated Aug 26, 1901.

Locators: DAVE R. LEWIS.

CHAS. J. CARR.

750 feet each.

Recorded at request of T. T. Egan, Sept 2, 1901, at

3 P. M.

W. BROUGHER,
Co. Recorder.

ADDITIONAL AND AMENDED CERTIFICATE OF
LOCATION.

Know all men by these presents: That the under-

signed citizen of the United States, has this 17th day

of May, 1902, amended, located and claimed, and by

these presents does amend, locate and claim, by right

of the original discovery and the location heretofore

made, such deeds, transfers or conveyances as may have

been made, and their amended certificate made, filed

and recorded, as provided by federal law and by the

laws of the State of Nevada now in force and local cus-

toms and rules fifteen hundred linear feet, on this

lode, vein, ledge or deposit, bearing gold, silver, lead,

copper and other valuable minerals, with all its dips,
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angles and variation.- a.s allowed by law, together 300

feet on each side of the middle of said vein at the sur-

face and all veins, lodes, ledges, or deposits and sur-

face ground, within the lines of said claim. This said

lode was originally located by D. K. Lewis and dias.

J. Carr on the 26th day of August, IDOi, and named
the Dave Lewis Hope by which name it is found of rec-

ord in Book E of Mining Locations, pages 123 and 124,

Nye County Nevada Records. It is also found in Boole

B, page 119, Records of Toiiopah Miiu/ District, said

County and State. The name of this lode in future

will be the Mizpah Intersection. The date
Added at re-

quest of J. P. ^^f ^^^^'« amended location is made the ITtli

r^.
^"'''

'^''^' ""^ ^^''^' ^^^^' ^'""^ ''^'"'^ ''^ ^^^^ amend-

ing locator is Jerome P. Porter. From the

discovei-y point at the discovery sluiit, there is claimed

by me 1,000 feet in a southeasterly direction and five

hundred feet in a noi thwesterly direction, along the

course of said lode or vein, tlie general course of this

v(Mn is N. 8° W. by south 8° east.

The discovery sliaft or its equivalent is situated upon

the claim 800 feet south from the north end center and

expor,es the ledge at a depth of fully ten feet: its di-

mensions are 5 by 8 by 10 ft. deep.

This further additional and amended certificate of lo-

cation is made and filed without waiver of any previously

axMjuired and existing rights in and to said uiining claim

hut for the ])uri)ose of correcting any errors or omissions

in the original location or location certificate, description
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or record, and for the purpose of securing the henefits of

the act of the Legislature of the State of Nevada, ap-

proved March 16, 1897, and the amendments thereto; and

of conforming to the requirements of law, the amending

locator hereto is the original locator or lawful grantee,

deriving title and right of possession, by deed of convey-

ance. This said location is described by metes and bounds

as "follows to wit : Commencing at apex of hill at post or

monument and running north 8° v/est five hundred feet

to center end post marked N. end center Mizpah Intersec-

tion, thence three hundred feet west 8° south to the N.

W. corner post, marked N. W. corner Mizpah

Added at re- Intersection, thence seven hundred and fifty

quest of J. P. ^^^^ g^^^^i^
go ^^^^ ^^ ^^^ ^^.^^^ ccutcr Side liuB

Porter, June

r., 1902. post, marked W. center side line, Mizpah

Intersection, thence 750 feet south 8° east to

southwest corner post marked S. W. corner Mizpah In-

tersection thence three hundred feet east 8° north to

south center end post marked south center end line Mizpah

Intersection, thence three hundred feet east 8° north to

southeast corner post marked S. E. corner post Mizpah

Intersection, thence 750 feet north 8° west to east center

side line marked E. center side line Mizpah Intersection,

thence seven hundred and fifty feet north 8° west to north-

east corner post marked NE. corner post Mizpah Intersec-

tion, thence three hundred feet west 8° south to north

center end post marked N. center end post Mizpah Inter-

section, thence five hundred feet south 8° east to the point

of beginning.
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Locator: JEROME P. PORTER.

Witness: J: D. LOTIIROP,

R. A. VAUGHN.

Recorded at request of J. P. Porter, May 17, 1902, at 2

oc'k P. M.

W. BROUGHER,

Co. Recorder,

By Thos. Warburton,

Deputy.

DEED.

Chas. Jr. Carr to T. W. Chandler & Mary Thompson.

Dated April 12, 1902. Consideration flOOO.OO. Conveys

:

An undivided one Fourth of the Lewis Hope Mining

Claim; also 1/4 interest in and to the Midway Mining

Claim. Acknowledged April 12, 1902, before James L.

King, Commissioner for the State of Nevada, San Fi^an-

cisco, Cal. Recorded April 10, 1902, in Book O of Deeds,

pages 502-504, Records of Nye County, Nevada. W.

Brougher, Recorder, Thos. Warburton, Deputy.

DEED.

C. J. Carr to Thomas W. Chandler. Dated May 8, 1902.

Consideration, flO.OO. Conve^^s: An undivided ont^Mpiar-

ter interest in and to tlu^ Lewis Hope Mining Claim. Ac-

knowh'dged ^Liy 8, 1902, before James L. King, Conmiis-

si(mer for tlie State of Nc^vada, San Francisco, Cal. Re-

corded, May 19, 1902, in Book () of Deeds, page 503, 564,

Records of Nye County Nevada. AV. Brougher, Recorder,

Thos. Warburton, Deputy.
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DEED.

David K. Lewis and Chas. J. Carr, D. II. Lewis, Atty.

in fact, to Jerome P. Porter. Dated May 15, 1902. Con-

sideration 15,500.00. Conveys : All the Lewis Hope Min-

ing Claim, sometimes called The Dave Lewis Hope Claim.

Signed by D. R. Lewis only. Acknowledged May 15, 1902,

before L. O. Ray, Justice of the Peace, Ray, Nye County,

Nevada. Recorded May 19, 1902, in Book O of Deeds,

pages 577 to 579, Records of Nye County, Nevada. W.

Brougher, Recorder. By Thos. Warburton, Deputy.

DEED.

D. R. Lewis to Jerome P. Porter. Dated May 19, 1902.

Consideration, |5.00. Conveys: An undivided one-quar-

ter interest of the Dave Lewis Hope Mine, situate in Tono-

pah Mining District, Nye County, Nevada. Acknowl-

edged May 12, 1902, before L. O. Ray, Justice of the Peace

for Town of Ray, Nevada, acting for J. P. of Tonopah.

Recorded May 24, 1902, in Book O of Deeds, pages 591,

593, Records of Nye County, Nevada. W. Brougher, Re-

corder. By Thos. Warburton, Dept.

DEED.

Jerome P. Porter to Thos. W. Chandler & Mary Thomp-

son. Dated May 23, 1902. Consideration flO.OO. Con-

veys: The Mizpah Interception Mine, formally knoAvn as

Dave Lewis Hope Mine. Conveys an undivided one-half.

Acknowledged May 24, 1902. Before Clay Peters, Jus-

tice of the Peace, Tonopah, Nev. Recorded May 27, 1902

in Book P. of Deeds, pages 4-G, Records of Nye County,
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Nevada. AV. Broii<»lier, Kecorder. By Thos. AVarbnrton,

Dept.

DEED.

Mary Thompson, Tlios. ^y. Chandler to C. J. Carr, John

G. Jury. Dated June 14, 1902. Consideration |10.00.

Conveys: An undivided one fourth interest in and to the

Mizpah Intersection forma J I ij kn()\\ii as the Dave Lewis

Hope Mining Claim. Acknowleged June 19, 1902, before

R. B. Treat, Notary Public in and for County & City of

San Francisco, Cal. Recorded Nov. 11, 1902, in Book P.

of Deeds, pages 513-515, Records of ^ye County, Nevada.

Thos. Warburton, Recorder.

DEED.

D. R. Lewis to R. B. Davis. Dated June 28, 1902.

Consideration fl.OO. Conveys: All his right title and in-

terest in and to the Dave Lewis Hope Quartz Claim. Ac-

knowledged June 30, 1902, before J. R. Dufiield, Notary

Public in and for Nye County, Nevada. Recorded July

3, 1902, in Book P. of Deeds, page 68-69, Records of Nye

County, Nevada. AV. Brougher, Recorder. By Thos.

Warburton, Deputy.

ASSIGNMENT.

Lothrop & Davis to F. W. ^^'illiams. Dated Oct. 29,

1903. Consideration § . Conveys: All ProiuMty

owned by them or either of them including all mining

property, stocks, etc. Acknowledged August 29, 1903, be-

fore^ Hugh 11. Brown, Notary Public in and for 'Nye

County, Nevada. Recorded Sept. 28, 1903, in Book R. of



Tonopah North Star Tunnel and Development Co. 513

Deeds, pages 111-113, lieeords of Nye County, State of

Nevada. W. J. Rice, Recorder.

State of Nevada,

County of Nye,— ss.

I, W. J. Rice, County Recorder of Nye County, State

of Nevada, do hereby certify that the foregoing is a full,

true and correct abstract of title of The Dave Lewis Hope

Mining Claim situate in Tonopah Mining District, Nye Co.

Nev., Nye County, Nevada, as the same appears of record

in my office.

Witness my hand and official seal this 23d day of Oct.,

1903.

[Seal] W. J. RICE,

County Recorder, Nye County, State of Nevada.

By W. H. Cowan,

Deputy.

[Endorsed] : Abstract of Title of Dave Lewis Hope Min-

ing Claim.
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DEPARTMENT OF THE INTERIOR.

United States Land Office,

Carson City, Nevada, July 11, 1904.

I hereby certify that the fore^s^oing is a full, true and

correct copy of Adverse Claim No. 121, filed in the matter

of the application of the Tonopah North Star Tunnel and

Development Company for patent for the Ivanpah mining

claim, now on file in my office.

O. H. GALLUP,

Register.

Know all men by these presents, that we, Jerome P.

Porter, Thos. W. Chandler, John G. Jury, Chas. J. Carr,

and Mary Thomps(m, have nmde, constituted and ap-

pointed, and by these presents do make, constitute and

appoint Schuyler Duryee our attorney in fact, for us and
each of us, and in our names, to make application to the

United States for the patent of certain mining lands in

Tonopah Mining District, Nye County, State of Nevada,

described as follows:

That certain mining claim located originally as the

Dave Lewis Hope Mine according to location thereof made
on the 26th day of August, 1901, certificate of said loca-

tion having been duly recorded in Book "E'' of Minino-

Locations, pages 123 and 124, Records of Nye County,

State of Nevada, and also in Book "B,^^ page 119, Mining
District Records of Tonopah, Nye County, Nevada; and
according to an amended location of said mining (daim,

wherein the same claim is located by such amended notice
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and designatod therein as tlu^ ^Tizpah Intersection Mininpj

Claim, as appears from the record then^of, in Book 'T," of

Mining Locations, at pages 141 and 142, Records of Nye

County, State of Nevada.

And the said Schn^ier Dnryee is hereby authori/AHl to

have the same surveyed, and to tak(' all and any steps that

may be necessary to procure from th(^ government of the

United States, a patent to the said lands and premises,

granting the same to us, and further to adverse any and

all claims upon said lands, or any i>art thereof, in con-

flict with our rights therein; to commence and prosecute

any action or actions against any and all adverse claims

and claimants; and in this behalf, to file protests and ad-

verse claims upon any application for patent pending

upon said land by adverse claimants, complaints and all

other documents or ])apers necessary for the complete and

effectual determination of the rights of the undersigned

in and to said mining claim and every part thereof.

In witness whereof, we ha\ e hereunto set our hands and

affixed our seals this 3d day of Novend)er, 1903.

JEKOME l\ rORTEK.

THOS. W. CHANDLER.

JOHN G. JURY.

CHAS. J. CARR.

Mrs. MARY THOMPSON,

State of California,

City and County of San Francisco,—ss.

On this 3(1 day of November, 1003, before me R. B.

Treat, a Xohpy rnblic duly coimnissioncMl and sworn.
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personally appeared, Thos. W. Chandler, John G. Jury,

Chas. J. Carr and Mrs. Mary Thompson, known to me

to be the same persons Avhose names are subscribed to the

within instrument, and they duly acknowledged to me

that they executed the same freely and voluntarily, and

for the uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

affixed my official seal at my office, in the City and County

of San Francisco, State of California, the day and year

first above written.

[Seal] R. B. TREAT,

Notary Public in and for the City and County of San

Francisco, State of California.

State of California,

County of Calaveras,—ss.

On this 9th day of November, 1903, before me, Lewis J.

Hutchinson, a Notary Public duly commissioned and

sworn, personally appeared, Jerome P. Porter, known to

me to be the same person whose name is subscribed to the

within instrument, and he duly acknowledged to me that

he executed the same freely and voluntarily, and for the

uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

affixed my Official Seal in the town of Angels Camp, in

the County of Calaveras, State of California, the day and

year first above written.

[Seal] LEWIS J. HUTCHINSON,

Notary Public in and for the County of Calaveras, State

of California.
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[Endorsed]: No. 121. Powin- of Attorney. Jerome P.

Porter et al. to Schuyler Duryee. V. S. Land Oltice, Car-

son City, Nevada. Filed Nov. 17, 1903. (). H. Gallup,

Register. Schuyler Duryee, Grand Hotel, San Francisco,

Calif. No. 771. U. S. Cir. Court, Dist. of Nevada. .T(m -

ome P. Porter et al. v. Tonopah North Star Tun. & 1)(^-

velopment Co. Certified Copy of Adverse Claim. Com-

plainant's Exhibit No. 7. Filed July 13th, 1901. T. J.

Edwards, Clerk.

Complainants' Exhibit No. 8.

This indenture made the twelfth day of April, A. D.

1902, between Charles J. Carr, of Tonopah, Nye County,

State of Nevada, the party of the first part, and

Thomas W. Chandler of San Francisco, California, and

^I'ary Thompson (widow) of Berkeley, Alameda County,

State of California, the parties of the second part,

Witnesseth: That the said party of the first part, for

and in consideration of the sum of one thousand

iflOOO.OO) dolhirs, gold coin of the United States of

America, to him in hand paid by the said parties oi th.^

second part, the receipt whereof is hereby acknowl-

edged, has granted, bargained, sold, remised, released,

and forever quitclaimed, and by these presents does

grant, bargain, sell, remise, release^ and forever quit

claim unto the said parties of the second part and to

their heirs and assigns an undivided one-fourth (j) in-

terest of, in and to that certain mining property known

as and called the ^lidwav Minino- Claim situated, lying
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or being in Tonopah or Butler, in the County of Nye,

State of Nevada; Also an undivided one-fourth (i) in-

terest of, in and to that certain mining claim known as

and called the Lewis Hope Mining Claim situate, lying

and being in Tonopah or Butler, Nye County, State of

Nevada. Together with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all the rights, privi-

leges and franchises thereto incident, appendant and

appurtenant, or therewith usually had and enjoyed;

and, also, all and singular the tenements, heredita-

ments and appurtenances thereto belonging, or in any-

wise appertaining, and the rents, issues and profits

thereof; and, also, all the estate, right, title, interest,

property, possession, claim and demand whatsoever, as

well in law as in equity, of the said party of the first

part, of, in or to the said premises, and every part and

parcel thereof, with the appurtenances.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said parties of the second

part.

In witness whereof, the said party of the first part

has hereunto set his hand and seal, the day and year

first above written.

C. J. CARR. [Seal]

Signed, sealed and delivered in the presence of

HENRY C. DROGER,
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State of Califoruia,

City and Ooiinty of San Francisco,—ss.

I, James L. King, a Commissioner for the State of

Nevada, duly commissioned and qualified under and by

virtue of the laws thereof, residing iu the City and

County of San Francisco, and State of California, do

hereby certify that on the twelfth day of April, A. I),

nineteen hundred and two, before me, personally ap-

peared Charles J. Carr, personally kno>wn to me to be the

person whose name is subscribed to the annexed instru-

ment as party thereto, and to be the individual described

in and who executed the said instrument. And the said

Charles J. Carr duly acknowledged to me that he exe-

cuted the same freely and voluntarily and for the uses

and purposes therein mentioned.

In witness whereof, I have hereunto' set my hand and

affixed my official seal as such Cbmniissioner, at my of

fice in the City and County of San Francisco, State of

California, the day and year in this certificate first above

written.

[Seal] JA:MES L. KING,

Commissioner for the State of Nevada, in San Francisco,

California, 308 California Street, San Francisco,

Cal.

[Endorsed]: Deed of Mining Claim. Charles J.

Carr to Thos. W. Chandler and Mary Thompson. Dated

April 12th, A. D. 11)02. Recorded at the request of Mary

Thompson. Apr. 18, A. D. 1J>02, at 10 min. past 8 o'clock

A. :\r., in Vol. O of Deeds, pages 503/4, Nye County Rec-
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ords. W. Broiigher, County Recorder. By Tlios. War-

burton, Deputy Recorder. Fees, f3.50.

No. 771. U. S. Cir. Court, Dist. of Nevada. Jerome

P. Porter et al v. Tonopah North Star Tunnel & Devel-

opment Co. Complainants' Exhibit No. 8. Filed July

13, 1904. T. J. Edwards, Clerk.

Complainants' Exhibit No. 9.

This indenture, made the eighth day ol May, A. D.

190'2, at the hour of 3:30 o'clock P. M. of said day be-

tween C. J. Carr, of Berkeley, Alameda County, State

of California, the party of the first part, and Thomas

W. Chandler, of the same place, the party of the second

part,

Witnesseth: That the said party of the first part, for

and in consideration of the sum of ten (|10.0O) dollars,

gold coin of the United States of America, to him in

hand paid by the said party of the second part, the re-

ceipt whereof is hereby acknowledged, has granted, bar-

gained, sold, remised, released, and forever quitclaimed,

and by these presents does grant, bargain, sell, remise,

release and forever quitclaim, unto the said party of

the second part and to his heirs and assigns an undi-

vided one-quarter (1/4) interest of, in and to that cer-

tain mining claim known as and called the ^'Lewis Hope

^Mining Claim," situated in Tonopah, County of Nye,

State of Nevada. Together with all the dips, spurs and

angles^ and also all the metals, ores, gold and silver
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l)earm<i, (jiiartz, rock and cjirtli therein; and all the

rio'lits, privilo!L!:(*s and franchis(*s tluM-eto incident, ;)i»-

pendant and a])i)nrten;int, or therewith nsnallv had and

enjo^iul; and also all and siiiiinlar tlie tenements, liere-

ditaments and a])i)nrtenanc(»s therf^o Ixdon^inu oi' in

anywise appertaining^' and tlu^ rents, issnes ai'-(l pi-ofits

thereof; and, also, all the estate, rij;lit, titl(\ inti^rest,

property possession (laini and demand whatsoever as

well in law as in eqnity of the said party of thc^ tiist par(,

of, in or to the said premises, and every part and parcel

thereof, with the appurtenances.

To have and to hold, all and sin«;nlar the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party oi the second

part.

In witness whereof, the said party of the first ])art

has hereunto set his hand and seal, tht day and yeai*

first above written.

C. J. CAIIK. [Seal]

Signed, sealed and d(div(M'ed in the presence of

HEXKY r. L)K0(;EK.

JAMES L. KIX(J.

State of California,

City and Connty of San Francisco,—ss.

1, eJames L. King, a Commissioner for the Slate of

Nevada, dnly commissioned and (jnalificMl under and by

virtue of the laws thereof, residing in the City and

County of San Francisco, and State of California, do
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liereby certify that ou the eighth day of May, A. D.

nineteen hundred and two, before me, personally ap-

peared 0. J. Oarr, personally known to me to be the

person whose name is subscribed to the annexed instru-

ment as party thereto, and to be the individual described

in and who executed the said instrument. And the said

€'. J. Carr duly acknowledged to me that he exe-

cuted the same freely and voluntarily and for the uses

and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

affixed my official seal as such Commissioner, at my oi

fice in the City and County of San Francisco, iState oi

California, the day and year in this certificate first above

written.

[Seal] JAMES L. KING,

Commissioner for the State of Nevada, in San Francisco,

California, 308 California Street, San Francisco,

Cal.

[Endorsed] : Deed of Mining Claim. C. J. Carr to

Thomas W. Chandler. Dated May 8th, A. D. 190'2. Re-

corded at the request of Thos. \V. Chandler, May 19, A.

D. 1902, at min. past 8 o'clock A. M., in Vol. ^'O'^

of Deeds, page 563/4, Nye Co. Records. W. Brougher,

County Recorder. By Thois. Warburton, Deputy Re-

corder. Fees, 13.00.

No. 771. U. S. Circuit Conrt, District of Nevada.

Jerome P. Porter et al. v. Tonopah North Star Tunnel

k Development Co. Complainants' Exhibit No. 9.

Filed July 13th, 1904. T. J. Edwards, Clerk.
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Complainants' Exhibit No. 10.

Tills indenture, made the fiftenitli day of May, A. D.

11)02, between David K. Lewis of Toii()i)ali, Xye County,

Nevada, the party of the first part, and .Tc^MMne V. Por-

ter, of the City and (bounty of San Francisco, California,

the party of the second part, Avitnesseth: That the said

party of the first part, for and in consideration of the

sum of fifty-five hundred dollars, money of the United

States of America, to him in hand paid by the said party

of the second part, the receipt whereof is hereby ac-

knowledged, has granted, bargained and sold, and by

these presents do grant, bargain and sell unto the said

party of the second part, and to his heirs and assigns,

that certain mine or mining claim in Tonopah Mining

District, Nye County, State of Nevada, known as the

Lewis Hope Mine, and sometimes known as and calhHl

the Dave Lewis Hope Mine, comprising a lode ciaiiii

1500x000 feet, located August 20th, 11)01, in the names

of Dave Lewis and Charles Carr, the notice of such lo-

cation being recorded in the Recorder's office of said

Nye County, in Book E of mining locations, pages 128

and 121. Together with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all the rights, priv-

ileges and franchises thereto incident, appendant and

appurtenant, or therewith usually had and enjoyed;

and also, all and singular the tenements, hereditaments

and appurtenanc(^s thereto belonging, or in anywise ap«

pertaining, and the rents, issues and profits thereof;

and, also, all the estate, right, title, interest, property,
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possession, claim and demand whatsoever, as well in

law as in eqnity, of the said part}^ of the first part, of^

in or to the said premises, and every part and parcel

thereof, with the appurtenances.

It is distinctly understood that a good title to the

whole of said claim or mine, free and clear of any and

all cloud or question is the consideration for the mak

ing of such payment of fifty-five hundred dollars.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party of the second

part, his heirs and assigns forever.

In witness whereof, the said party of the first part

has hereunto set his hand and seal, the day and year

first above written.

D. R. LEWIS. [Seal]

Signed, sealed and delivered in the presence of

E. R. VAUGHN.

HERMAN REISCHKE,

J. D. LOTHROP.

State of Nevada,

County of Nye,—ss.

On this 15th day of May, in the year one thousand

nine hundred and two, before me, L. O. Ray, Justice of

the Peace for Ray, Nye County, Nevada, personally ap-

peared D. R. Lewis, known to me to be the same person

whose name is subscribed to the within instrument, and

who dulv acknowledo-ed to me that he executed the saiiU'
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freely and vohiiitarily, and for ihv uses and purposes

therein mentioiuMl.

In witness whereof, I have hereunto set my liand and

affixed my official seal, at my office in Kay the day and

year in this certificate first above written.

[Seal] L. o. KAV,

Justice of the Peace for Ray, Xyc County, Xevachi.

[Endorsed]: Deed of Mining' Olaim. David R. Lewis

to Jerome P. Porter. Dated :May 15, A. D. 1D02. Mv-

corded at the request of J. P. Porter, May 19, A. D. 1902,

at 50 min. past 8 o'clock A. M., in Vol. ^'O'' of Deeds,

pao'e 576/577, Xye Records. W. Brougher, County Re-

corder. By Thos. Warburtoiu, Deputy Recorder.

No. 771. U. S. Circuit Court, District of Nevaihi.

Jerome P. Porter et al. v. Tonopah North Star Tun. cS:

Development Co. Complainants' Exhibit No. 10. Filed

July 13th, 1904. T. J. Edwards, Clerk.

Complainants' Exhibit No. 11.

This indenture, made the fourteenth day of June, A.

D. 1902, between Thomas ^Y. Chandler and Mrs. Mary

Th()in])son (fenu^ sole), both of Berkeley, California,

the parties of tlu^ first part, and diaries J. Carr, John

O. Jury, the parties of the second part,

Witnesseth: That the said i)arties of the first part,

for and in consideration of the sum of leu doUai's (>flO),

oold coin of the Cnited States of Aii'.erira, to them in

hand paid by the said parties of the second pan, the
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receipt whereof is hereby acknowledged, have granted^

bargained, sold, remised, released, and forever quit-

claimed, and by these presents do grant, bargain, sell,

remise, release and forever qnitclaim, unto tlie said par-

ties of the second part, and to their heirs and assigns

an undivided one-fourth interest in and to that certain

mining claim, and location known and located originallv

as the Dave Lewis Hope Mining Claim, and subsequently

located by amended notice as the Mizpah Intersection

Mining Claim, situated in Tonopah Mining District, Nye

County, State of Nevada. Together with all the dips,

spurs and angles, and also all the metals, ores, gold

and silver bearing quairtz, rock and earth therein; and

all rights, privileges and franchises thereto incident,

appendant and appurtenant, or therewith usually had

and enjoyed; and also, all and singular the tenements,

hereditaments and appurtenances thereto belonging, or

in anywise appertaining, and the rents, issues and prof-

its thereof; and, also, all the estate, right, title, inter-

est, property, possession, claim, and demand whatso-

ever, as well in law as in equity, of the said parties o>

the first part, of, in or to the said premises, and every

part and parcel thereof, with the appurtenances.

It is agreed by all parties hereto that the interest of

the parties hereto shall be as follows: Charles J. Carr,

an undivided one-eighth; Thomas W. Chandler, an un-

divided one-eighth; Mrs. Mary Thompson, an undivided

one-eighth, and Jolm O. Jury an undivided one-eighth,

and further that neither of the parties hereto will sell,

dispose of or encumber his or her said interest, or any
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part thereof, without the first obtainiuo- the written con-

sent of all other parties hereto.

To have and to hold, all and sin<;uhir the said prem-

ises, together wMth the appurtenances and privileges

thereunto incident, unto the said parties of the second

part.

In witness whereof the said parties hereto have here-

unto set their hands and seals the day and jear first

above written.

THOS. W. CHANDLER.

MARY THOMSON.

Signed, sealed and delivered in the presence of

R. B. TREAT.
State of California,

City and County of San Francisco,—ss.

On the 19th day of June, in the year nineteen hundred

and two, before me, R. B. Treat, a notary public in and

for the said city and county, residing therein, duly com-

missioned and sworn, personally appeared Thomas W.

Chandler, known to me to be the person described in,

whose name is subscribed to and who executed the an-

nexed instrument, and he acknowledged that he ex(^-

cuted the same.

In witness whereof, I have hereunto set my liand an<1

affixed my official seal, at my office in the city and county

of San Francisco, the day and year in this certificate

"first above written.

[Seal] R. B. TREAT,

Notary Public in and for the City and County of San

Francisco, State of California, Parrott Building.
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S^tate of Oalifornia,

City and Oounty of ^an Francisco,—ss.

On the 14tli day of June in the year nineteen hundred

and two, before me, R. B. Treat, a notary public in and

for the said city and county, residing^ therein, duly com-

missioned and sworn, personally appeared Mary Thomp-

son, unmarried, known to me to be the person described

in, whose name is subscribed to and who executed the

annexed instrument, and she acknowledged that she

executed the same.

In w^itness whereof, I have hereunto set my hand and

affixed my official seal, at my office in the city and county

of San Francisco, the day and year in this certificate

first above written.
!

[Seal] R. B. TREAT,

Notary Public, in and for the City and County of San

Francisco, State of California, Parrott Building.

[Endorsed] : Recorded at request J. G. Jury, Nov.

11, 1902, at 30 min. past 8 A. M. Book "P'' of Deeds, page

513/15, Nye County, Nevada, Records. Thos. Warbur-

ton. Recorder. Deed. Thomas W. Chandler et al., to

Charles J. Carr et al. Dated June 14th, 1902. Fees

14.00.

No. 771. U. S. Circuit Court, District of Nevada.

Jerome P. Porter et al. vs. Tonopah North Star Tun.

& Development Co. Complainants' Exhibit No. 11.

Filed July 13th, 1904. T. J. Edwards, Clerk.
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Complainants' Exhibit No. 12.

This indenture, made the 23d day of May, A. D. 1902,

between Jerome P. Porter, the party of the first part,

and Thomas W. Chandler and ^lary Thompson, the

parties of the second part, witnesseth: That the said

party of the first part, for and in consideration of the

sum of ten dollars, lawful money of the United States

of America, to him in hand paid by the said parties

of the second part, the receipt whereof is hereby ack-

nowledged, has sold, remised, released, and forever quit-

claimed, and by these presents does sell, remise, release

and forever quitclaim, unto the said parties of the sec-

ond part, and to their heirs and assigns forever an un-

divided one-half of all that certain piece or parcel of

land situate, lying and being in Tonopah, County of

Nye, State of Nevada, bounded and described as follows,

Mizpali

to wit: an undivided (me-half interest in the Dave

Intersection

Lewis Hope Mine, situate in the Tonopah Mining Dis-

trict, Tonopah, Nye Co., State of Nevada, in the hill or

mountain east of Tonopah and joining on the Mizpah

Mizpah Intersection
Mine, said Dave Lev/i;^ Hope foriiKM-ly known as Dave

Lewis Hope Mine, was located on the 2()th day of Au-

gust, 1901, and certificate of hxation recorded in Book

E of Mining Locations, pages 123 and 124, Nye County,

Nevada Records, and also in Book B, page 119, District

Records, Ton()])a]i, Xy<' Co., Nevada, and an additional

and anKMided cei'titicale of location recorded at tin* re-

qu(^st of tlie ]>^irty of flu* first part in Book F of Mining
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Locations, pag^e 141/2, Nye Couaty, Nevada Kecords, on

May 17th, 1902, together with an undivided one-half all

the dips, spurs and angles, and also all the metals, ores,

gold and silver-bearing quartz, roek and earth therein;

and one-half rights, privileges and franchises thereto

incident, appendant and appurtenant, or therewith usu-

ally had and enjoyed; and also, all and singular the

one-half tenements, hereditaments and appurtenances

thereto belonging, or in anywise appertaining, and the

rents, issues and profits thereof; and, also, one-half the

estate, right, title, interest, property, possession, claim

and demand whatsoever, as well in law as in equity, of

the said party of the first part of, in or to the said prem-

ises, and every part and parcel thereof, with the ap-

purtenances. To have and to hold all and singular the

said one-half premises, together with the appurte-

nances unto the said parties of the second part, and to

their heirs and assigns forever. And the said party of

the first part and his heirs and assigns, the fee simple

title to the said premises and the quiet and peaceable

possession thereof in the t^aid parties of the second part,

their heirs and assigns, against the said party of the

first part, and his heirs and assigns against any and all

persons, whomsoever, lawfully claiming or to iclaim

the same shall and Avill quitclaim, and by these presents

forever defend.

To have and to hold, all and singular the said prem-

ises, together with the ap])urteuances and privileges

thereunto incident, unto the said ])arties of the second

part.
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In witness whereof, the said party of the first part

has hereunto set his hand and seal, the day and year

first above written.

JERO:\rE P. PORTER. [Seal]

Signed, sealed and delivered in the presence of

State of Nevada,

County of Nye,—ss.

On this 24th day of ^lay in the year one thousand

nine hundred and two, before me, Clay Peters, Justice

of the Peace of Tonopah, Nye County, Nevada, person-

ally appeared Jerome P. Porter, known to me to be the

same person whose name is subscribed to the within

instrument, and he duly iulcnowledged to me that he

executed the same, freely and voluntarily, and for the

uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

aifixed my official seal, at my office in Tonopah, tlie day

and year in this certificate first above written.

[Seal] CLAY PETERS,

Justice of the Peace for Tonopah, Nye County, Nevada.

[Endorsed]: Deed of Mining Claim. Jerome P. Por-

ter to Thos. W. Chandler and Mary Tliompscm. Dated

May 23, 1902. Recorded at request of Jerome P. Porter,

May 27, A. 1). 1902, at 40 min. past 10 o'clock, A. :\r., in

Vol. 'T'^ of Deeds, page 4/6, Nye County Records. W.

Brougher, Recorder. By Thos. Warburton, Deinity Re-

corder.
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No. 771. U. S. Circuit Court, District of Nevada.

Jerome P. Porter et al. vs. Tonopah North Star Tun.

& Development Co. Claimants' Exhibit No. 12. Filed

July 13th, 1904. T. J. Edwards, Clerk.

Defendants' Exhibit "A."

ADDITIONAL AND AMENDED CEETIFICATE OF

LOCATION.

Know all men by these presents, that the undersigned,

Jerome P. Porter, a citizen of the United States, has

this 17th day of May, 1902, amended, located

and claimed, and by these presents does amend,

locate, and claim by right of the original dis-

covery, and the location heretofore made, such

deeds, transfers, or conveyances as may have been

made, and this amended certificate, made, filed and re-

corded as provided by federal law, and by the laws of

the State of Nevada now in force, and local customs

and rules, fifteen hundred linear feet on this lode, vein,

ledge or deposit, bearing gold, silver, lead, copper and

other valuable minerals, with all its dips, angles, and

variations as allowed by law, together with 300 feet on

each side of the middle of said vein at the surface, and

all veins, lodes, ledges or deposits and surface ground

within the lines of said claim.

This said lode was originally located by D. R. Lewis

and Chas. J. Carr on the 26th day of August, 1901, and

named the Dave Lewis Hope Lode, by which nanie it is

found of record in Book E of mining locations, pages 123

and 124, Nye County, Nevada Records. The name of
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this lode is Dave Lewis Hope. The date of this amended

location is May 17th, 1902. The name of the amending

locator is Jerome P. Porter.

From the discovery point at the discovery shaft or

monument there is claimed by me 1,000 feet in a south-

erly direction and five hundred feet in a northerly di-

rection along the course of said lode or vein. The gen-

eral course of this vein is N. 8° W. by S. 8° E. The dis-

covery shaft or its equivalent is situated upon the claim

800 feet south from the north end center, and exposes

the ledge at a depth of fully ten feet; its dimensions

are 5 by 8 by 10 ft. deep.

This further additional and amended certificate of lo-

cation is made and filed without waiver of any pre-

viously acquired and existing rights in and to said min-

ing claim; but for the purpose of correcting any errors

or omissions in the original location, or location certif-

icate, description or record; and for the purpose of se-

curing the benefits of the Act of the Legislature of the

State of Nevada, approved March 16th, 1897, and the

amendments thereto, and of conforming to the require-

ments of law.

The amending locator hereto is the original locator

or lawful grantee deriving title and right of possession

from them. This said location is described by metes

and bounds as follows, to wit: Commencing at apex of

hill at post or monument running north 8° W. 500 ft.

to center end post, marked north end center D. L. H.;

thence 300 feet west 8° south to N. W. Cor. post, marked

N. W. corner; thence 750 feet south 8° E. to west cen-
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ter side line post, marked west center side line; thence

im feet south 8° E. to S. W, corner post, marked S. W.

corner; thence 300 feet E. 8° north south center end

post, marked south center end line; thence 300 ft. E.

8° N. to S. E. corner post, marked S. E. corner post;

thence 750 feet N. 8° W. to east center side line, marked

east corner side line; thence 750 feet N. 8° W. to N. E.

corner post, marked N. E. corner post; thence 300 feet

west 8° S. to north center end post, marked N. center

end post; thence 50O feet S. 8° E. to point of beginning.

[Endorsed] : Kecorded at request of Jerome P. Porter,

May 17, A. D. 1902, at min. past 2i P. M. in Book

"P" of Min. Loc, page 141/2 Nye County, Nevada Re-

cords. W. Brougher, Recorder. By Thos. Warburton,

Deputy.

No. 771. U. S. Cir. Court, Dist. of Nevada. Jerome

P. Porter et al. vs. Tonopah North Star Tunnel & De-

velopment Co. Add. and Amd. Certificate of Location

of Dave Lewis Hope Claim. Defendants' Exhibit ^^A."

Filed July 13, 1904. T. J. Edwards, Clerk.

Defendants' Exhibit "D."

This indenture, made the 19th day of May, in the year

of our Lord, one thousand nine hundred and two, be-

tween D. R. Lewis of Tonopah, Nye Co., State of Nevada,

the party of the first part, and Jerome P. Porter of

San Franisco, California, the party of the second part;

\^^itnesseth: That the party of the first part, for and

in consideration of the sum of five dollars of the
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United States of America, to him in hand paid by the

party of the second part, the receipt whereof is hereby

acknowledji^ed, do by these presents, grant, convey and

quitclaim, unto the said party of the second part, and

to his heirs and assigns, all that undivided one-quarter

interest mining claim, situated in the Tonopah Mining

District, County of Nye, State of Nevada, and bounded

and described as foIIoavs, to wit : An undivided one-quar-

ter interest of the Dave LeAvis Hope mine, situated

in Tonopah Mining District, in the hill or mountain east

of the group of mines, known as the Tonopah mines,

formerly owned by Butler & Co. This said mine was

located by D. K. Lewis and Chas. J. Oarr on the 26th

day of August, 1901, the location was recorded Sept. 2d,

1901, in Book E of mining locations, pages 123 and 124

at Belmont, Nye County, Nevada Records.

Together with all the metals therein; and all the

rights, privileges and franchises thereto incident, ap-

pendant and appurtenant, or therew^ith usually had and

enjoined; and also, all and singular the tenements,

hereditaments and appurtenances thereto belonging, or

in anywise appertaining, and the rents, issues and pro-

fits thereof; and also, all the estate, right, title, interest,

property, possession, claim and demand whatsoever, as

well in law as in equity, of the said party of the first

l)art, of in or to the said premises, and every part

and parcel thei'eof, with the appurtenances.

To have and (o lioid, all and siiiuular the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said ])arty of the second

part.
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In witness whereof, the said party of the first part

has hereunto set his hand and seal, the day and year

first above written.

D. K. LEWIS. [Seal]

Signed, sealed and delivered in the presence of

E. R. KEEN.

State of Nevada,

County of Nye,—ss.

On this 19 day of May, in the year one thousand nine

hundred and two, before me, Clay Peters, Justice of

the Peace for Tonopah, Nye (Jounty, Nevada, personally

appeared D. R. Lewis, known to me to be the same per-

son whose name is subscribed to the within instrument,

and who! duly acknowledged to me that he executed the

same, freely and voluntarily, and for the uses and pur-

poses therein mentioned.

In witness whereof, I have hereunto set my hand and

affixed my official seal, at my office in Ray, the day and

year in this certificate first above written.

L. O. RAY,

Justice of the Peace for Ray Precinct, Nye County, Ne-

vada. Acting in absence of Justice of Peace of

Tonopah precinct.

[Endorsed] : Deed of Mining Claim. D. R. Lewis to

Jerome P. Porter. Dated May 19, A. D. 1902. Filed

for Record at the Request of J. P. Porter, May 24, A. D.

1902, at 10 min. past 8 o'clock, A. M., and Recorded in

Book "O" of Deeds, page 591/593, Nye County Records.

W. Brougher, Recorder. By Thos. Warburton, Deputy
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Recorder. Filed for Record, June 12th, 1902, at 12:20

P. M. Recorded in Book ^^O,'' pao-e 393, Tonopah :\rin-

ing Records. R. C. Gordon, Recoirder. W. B. Sollender,

Acting Recorder.

No. 771. TT. S. Oir. Court, Dist of Nevada. Jerome

P. Porter et nl. vs. Tonopah North Star Tunnel <S: De-

velopment Co. Defendants' Exhibit ^^D." PMled July

15, 1904. T. J. Edwards, Clerk.

'Defendants' Exhibit "E."

ADDITIONAL CERTIFICATE OF LOCATION.

The Tonopah North Star Tunnel and Development

Company, a corporation, hereby declares and files this

the additional certificate of location of the Ivan])ah

Lode Mining Claim, situated in the Tonopah Mining Dis-

trict, Nye County, State of Nevada.

Said claim was located on the 10th day of October,

1901, by Frank M. Ish, who filed his certificate of loca-

tion of said claim for record in the Tonopah Mining

District and the county recorder's office of said Nye

County, on the 8th day of Jan., 1902. Said Ish in lo-

cating said claim, claimed seven hundred linear feet

in a southerly direction and eight hundred linear feet

in a northerly direction, from tlie i)()iut of discovery

(which is definitely described herein), along said lode

andl three hundred feet on each side of the center tliere-

of. That on the 15th day of July, 1902, tlie said Frank

M. Ish, conveyed by good and sufficient deeds to the

Tonopah North Star Tunnel and Development Company.
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all his right, title and interest in and to said Ivanpah

claim. That the Tonopah North Star Tunnel and De-

velopment Company is now the owner of and in the

sole possession of said mining claim. That said min-

ing claim is now and always has been known as the

Ivanpah. That the general course of this lode and vein

is a northerly and southerly direction, and has its strike

on a line equal distance from the side lines thereof.

That said claim is situated in section thirty-five, town-

ship three north, range forty-two E., M. D. M. The dis-

covery cut is situated at a point north 3 degrees, east

23 minutes west 41 5/10 feet from the location and dis-

covery monument, and it is of following dimensions.

Four feet wide, twelve feet face, and fourteen feet in

length on the bottom. That said cut exposes said lode

for a depth of more than ten feet from the surface. All

the corners not otherwise hereinafter described are

marked by posts four inches square, four and one-half

feet in length and set eighteen inches in the ground,

with a mound of earth and stone not less than four and

one-half feet in diameter at the base and three feet in

height, piled up around the post. For a more complete

and accurate description of said claim, the field-notes

of the survey of said claim by S. K. Bradford, made on

the first day of August, 19-02, as hereinafter set out and

signed by him on this notice as follows, to wit:

Commencing at N. E. Cor. No. 1, a pine post marked

N. E. Cor. No. 1 Ivanpah, whence tlie N. E. Cor. of Sec.

No. 35, T. 3 N. R. 42 E. M. D. M. bears N. 11° 37' E.

1182.2 ft. thence S. 3° 23' E. 750 ft. to E. side Cor. No,
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2, a post mark(Hl E. si(L^ i\)v. No. 2, Ivanpah, 1,500 ft.

to S. E. Cor. No. 3, a post marked S. E. Tor. No. 3 Ivan-

pah; thence 8()i° 37' W. 600 ft. to S. W. Cor. No. 4, a

post marked S. W. Cor. No. 4, Ivanpah; whence Cor.

No. 5, Sur. No. 2,004 Lucky Jim lode bears N. 80° IV

E. 134 ft. thence N. 3^ 23' W. 750 ft. to W. side Cor.

No. 5, a post marked W. side Cor. No. 5, Ivanpah, 1,500

ft. to N. W. Cor. No. 0, a post marked N. W. Cor. No.

6, Ivanpah; thence N. 86° 37' E. ()00 ft. to N. E. Cor.

No. 1, phice of beginning.

A post marked Loc. Dis. Ivanpali on which a copy

of this amended location certificate is posted is set at

N. 3° 23' W. 700 ft. from the center of the south end

line of this claim; said post is 4-1/2 ft. long, 4 ins.

square, set 18 ins. in ground, with mound of earth and

stone 4-1/2 fv'ct iu diaiueter at base, built up around the

stone 3 feet in lieight. Ground in conflict with Lucky

Jim not claimed by Ivanpah. This claim is adjoined

on the south by the Silver State and ^lizpah lodes,

and on the west by tljc Lucky Jim and Mining Chance

lode. Magnetic variation at all the corners is 16° 52'

E. I hereby certify tliat the Ivanpah lode was actually

surveyed by me and that tlie above description is suffi-

cient to identify the claim.

S. K. BRADEORD,
Surveyor.

In witness whereof tlie Tonopah North Star Tunnel

and I)eveh)piiient (Nuupany, by its Secretary, duly au-
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thorized so to do, has liereuuto affixed its corporate

name and seal.

(Signed) TONOPAH NORTH STAR TUNNEL AND
DEVELOPMENT COMPAN Y.

[Seal] By W. J. HARRIS,

Its Secretary.

[Endorsed]: Recorded at request of Key Pittman,

Aug. 11, A. D. 1902, at min. past 8 A. M., in Book

''¥'' of Min. Lot-., page 360/362, Nye County, Nevada,

Records. W. Brougber, Recorder. By Tbos. Warbur-

ton. Deputy. Filed for record in the Tonopab Mining

District, Recorder's Office, August 20tb, 1902, at 1:00

P. M. Recorded iu Book '^D," page ''76,^' Tcmopah, Nye

County, Nevada. E. C. Gordon, Recorder. W. B. Sol-

lender, Deputy.

No. 771. U. S. Circuit I'ourt, District of Nevada.

Jerome P. Porter et al. vs. Tonopah North Star Tun-

nel & Development Company. Add. Cert, of Location

of Ivanpab Lode M'g. Claim. Defendants' Exhibit

"E." Filed July 15, 1904. T. J. Edwards, Clerk.

Defendants' Exhibit "F."

No. 958.

APPLICATION FOR PATENT.

United States Land Office, Carson City, Nev.,

August 14, 1903.

Notice is hereby given that in pursuance of Chapter

Six of litle I'hirty-two of the Revised Statutes of the
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Ignited States th(^ T()ii()]>a]i North Star Tunnel and De-

velopment Company, a corporation, duly oroanized and

existino under and by virtue of the laws of the State

of Nevada, whose i)rincipal place of business is Tono-

])ah, Nye County, Nevada, doin<» business in the County

of Nye and Stat(^ of Nevada, as a mining corporation,

by and tlirough A\^alt(^r J. Harris, its duly appointed,

qualified and actin<; attorney in fact, whose postoffice

address is Carson City, Ornisby County, Nevada, has

this day tiled its application for a United States Pat-

ent for fifteen hundred (1,500) linear feet of the Ivan-

])ah quartz mine, vein, lode or mineral deposit, bearing

gold and silver, together with surface ground three

hundred (300) feet in width on each side of the center

of said lode or vein, lying, being and situate within

the Tonopah Mining District, County of Nye, State of

Nevada; which is more fully described as to metes and

bounds by the official plat and approved field notes

of survey thereof, now on file in this office, designated

as United States Mineral Survey No. 2053, in section

35, township No. 3, north, range 42 E. M. D. M., as fol-

lows, to wit: Beginning at Cor. No. 1, a pine post 4 1/2

feet long, 4 ins. square set 18 ins. in the ground, scribed

1-2053 (V)i'. Loc. bears north 3° 24' west 38 feet the

N. E. Cor. section 35, township 3 north, range No.

42 E. M. 0. M., bears north 11° 14' east 1,218 feet.

Thence south 3° 24' east 751.4 fcn^t (^)r. No. 2, a pine

])Ost 4 1/2 f(MM long, 4 ins. s(]uare set IS ins. in the

oronnd, scribed 2-2053, identical with tlu^ east side cen-

ter of fhe location 1363.5 feet intersect line 4-5 Sur.
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No. 20'31, Silver Sitate lode south 78° 47' east 204.4

feet from Oor. No. 5 1,500 feet. Oor. No. 3, a pine post

4 1/2 feet long, 4 ins. square set 18 ins. in the ground,

scribed 3-2053, identical with the S. E. Corner of the

location. Thence south 86° 39' west 192.5 feet inter-

sect line 2-3 Sur. No. 2012, Mizpah lode south 5° 07'

east 19.3 feet from Cor. No. 2, line 1-5 Sur. No. 2031,

south 5° 07' east 188.1 feet from Cor. No. 5, Sur. No. 2031,

HOO.O feet Cor. No. 4, a pine post 4-1/2 feet long 4 ins.

square set 18 ins. in tlie ground, scribed 4-2053, iden-

tical with the S. \V. Cor. of the location. Thence north

3° 24' west 6.7 feet intersect line 1-2 Sur. No. 2012,

Mizpah lode, south 84° 53' west, 407 feet, from Oor.

No. 2, identical with south side line Triangle lode sur-

vey 74, 6 feet intersect line 3-4 Sur. No. 2004, Lucky Jim

lode north 84° 43' ^^ est 153.1 feet from Cor. No. 3, 639.4

feet intersect north line Sur. No. 2004 north 84° 43' west

335 feet from Cor. No. 1, 748.6 feet Cor. No. 5 a pine

post 4 1/2 feet long, 4 ins. square, set 18 ins. in the

ground scribed 5-2053 identical with west side center

of location ^063.5 fe< t intersect south end line of Min-

ing Chance lode south 70° 18' west
^
142.3 feet from

S. E. Cor. No. 3, 4500 feet Cor. No. 6, a pine post 4 1/2

feet long, 4 ins. square set 18 ins. in the ground scribed

6-2053 when the N. ^^^ Cor. of the location bears north

3° 24' west 38 feet. Thence north Siy° 39' ea»t 22.1

feet interseci east side line of Mining Chance lode north

19° 28' west 412.5 feet from S. E. Cor. No. 3, 300 feet

to a point whence the location notice bears south 3°

24' east 800.4 feet a pine post 4 1/2 feet long, 4 ins.
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square, .set LS ins. in tlie giouud, scribed Loc. 2053,

ideDtical with the Loc. inoiniiuent of the locatiou. The

discovery < \it bears south 8° 2V east 758.4 feet, GOO

feet Vor. No. 1, tlie ])lace of beoiuning, containing 2066

acres. Less area in conflict with Mining Chance lode,

surveyed .70, less area in conflict with Sur. No. 2004,

Lucky Jim lode 3.42, less area in conflict wath Sur. No.

2031 Silver State Lode .72, less area in conflict with Sur.

No. 2012 Mizpah lode .12. The Trijingle lode surveyed

1.70. Leaving a n(4 area claimed of 13.91 acres. The

magnetic variation at all the corners is 16° 52' east.

Substantial monuments of earth and stone 4 1/2 feet

at the base and 2 feet high are erected at ail the cor-

ners around the posts; and pine posts 2 feet long, 4 ins.

square and 2 ins. by 4 ins. are set 12 ins. in the ground

at all the intersections properly scribed with the inter-

secting lines, numbers of surveys or name of the claim.

Expressly excluding all that portion of the Mining

Chance lode in conflict with survey No. 2053 described as

follows: Beginning at Cor. No. Sur. No. 2053, thence

north 86° 39' east 22.1 feet intersect east line of the

Mining Chance lode. Thence south 19° 28^ east 412.5 feet

S. E. Cor. No. 3 Mining Chance h)de. Thence south 70°

18' west 142.3 feet intersect line 5-(i Suv No. 2053.

Thence north 3 deg. 24' wc^st 436.5 fei^t (N>r. No. (>, tb^

place of beginniniv, contMuing 0.79 acres. Also express-

ly excluding all that portion of the Lucky dim lode

Sui'. No. 2004 in conflict with Sur. N'>. 20.53, described

as follows: Beginning at the inters(Mt ion of the north

side line of Sur. No. 2004 with line 4-5 Sur. No. 2053.
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thence south 84 deg. 43' east 335.0 feet Cor. No. 1,

Sur. No'. 2004, thence sonth 6 cleg. 41' west 298.2

feet Cor. No. 2, Sur. No. 2004, thence sonth 24 deg. 20'

west 275.6 feet Cor. No. 3, Snr. No. 2O04, thence north 84

deg'. 43' west 151.1 feet intersect line 4-5 Snr. No. 2053,

north 3 deg. 24' west 74.6 feet from Cor. No. 4, thence

north 3 deg. 24' west 564.8 to point of intersection,

the place of beginning, containing 3.42 acres.

Also expressly excluding all that portion of the Sil-

ver State lode, Sur. No. 2031, in conflict with Sur. No.

2053 described as follows: Beginning at Cor. No. 3,

Sur. No. 2053, thence north 3 deg. 24' west 136.5 feet

intersect line 4-5 Sur. No. 2031, thence north 78 deg.

47' west 204.4 Cor. No. 5, Sur. No. 2031, thence south

5 deg. 07' east 168.8 feet Cor. No. 2, Sur. No. 2012,

Mizpah lode USS.l feet intersect line 3-4 Sur. No. 2053,

thence north 86 deg. 39' east 192.5 feet Cor. No. 3, the

place of beginning, containing 0.72 acres. Also ex-

pressly excluding all that portion of the Mizpah lode

Sur. No. 2012, in conflict with Sur. No. 2053, described

as follows: Beginning at Cor. No. 4, Sur. No. 2053,

thence north 86 deg. 39' east 407.5 feet intersect line

2-3 Sur. No. 2012 1-4 Sur. 2031, thence north 5 deg. 07'

west 19.3 feet Cor. No. 2, Sur. No. 2012, thence south

84 deg. 53' west 40'7.0 feet intersect line 4-5 Stir. No.

2053, thence south 3 deg. 24' east 6.7 feet Cor. No. 4,

the place of beginning, containing 0.12 acres. Also ex-

pressly excluding all that portion of the Triangle lode,

surveyed, in conflict with Sur. No. 2053, described as fol-

lows: Beginning at Cor. No. 2 Sur. No. 2012, Mizpah
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lode, thence south 84 (leg. 53' west 407 feet intersect

line 4-5 Bur. No. 2053, thence north 3 (leg. 24' west 07.9

feet inters(M't sontli side lin(^ Siir. No. 2001, tlienc(^ south

84 deg. 43' east 153.1 feet (^or. Xo. 3, 8ur. No. 2004,

thence north 24 deg. 20' east 275.0 feet Cor. Xo. 2, Sur.

No. 2004, thence north deg. 41' east 291.8 feet inter-

sect north side line of tlie Trinngle lode, thence north

70 deg. 07' east 7.8 X. E. Cor. Triangle, thence south

10 deg. 19' east 509.3 feet Cor. Xo. 2, the place of be-

ginning, containing 1.70 acres.

Tlie original certificate of location of the Ivanpah

quartz mine is of record in tlie oftice of the r(M'order of

Tonopah Mining District, X^^e County, Xevada, in book

^^C'- records of said district, at page 32 thereof. The

amended and additional certificate of location of said

Ivanpah quartz mine is of record in the recorder's office

of the Tonopah Mining District, Xye County, Xevada,

in book ''D'' records of said Tonopah Mining District,

at pages 70 and 77 thereof; and of record in tlu^ record-

er's office of Xye County, State of Xevada, in book ^'F"

of mining locations, at pages 300 to 302 inclusive, of the

records of said county.

The ])r(^sum(Ml gen(^ral course or direction of the said

Ivanpali (piartz mine, vein, lode or min(M'al deposit is

shown n])()n (Ik* pljil ])osted on snid claim jind as n(^ar

as can be determined from ])r(»s(Mit dev(do])ments. has a

nortliei'ly and southerly course or strike; the claim

being for 700 feet south and SOO f(M't north fioin the

location monument along said vein, lode or mineral

deposit, tog(dhi'r \\ith 300 feet on each side of the center
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thereof. The names oi the adjoining mining claims and

the names of the owners or chiimants thereof are as

follows: On the north, Pyramid Franction, surveyed,

applicant, claimant; Idahoan No. 3 and Mining Chance,

surveyed, Montana Tonopah Mining Company, claimant;

on the east, Elaine, surveyed, applicant, claimant; on

the south, survey Ko. 2012, Mizpah lode, Tonopah Min-

ing Company of Nevada, claimant, and survey No. 2031,

Tonopah Belmont Mining Company, claimant; on the

west Triangle, surveyed; survey No. 2004, Lucky Jim,

Jack Rabbit and Mining Chance Mining Claims, Mon-

tana Tonopah Mining Company, claimant. Said claims

as shown on the official plat posted on said Ivanpah

quartz mine. And all persons claiming adversely the

mining ground, vein, lode, premises, or any portion

thereof so described, surveyed, platted and applied for,

are hereby notified that unless their adverse claims are

duly filed according to law, and the regulations there-

under, within the time prescribed by law, with the reg-

ister of the United States land office at Carson City,

County of Ormsby, State of Nevada, they will be barred

by virtue of tlie provisions of the said statute.

O. H. GALLUP,

Register.

It is hereby ordered that the foregoing notice of

application for patent be published for the period of

ten consecutive weeks in the Tonopah Bonanza, a

w^eekly newspaper published at Tonopah, State of Ne-

,.ada. O. H. dALLUP,

Register.
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Dato of first publication, September 19, 1903.

KEY PITT.MAX,

Law Attoniej' for Applicant, Rooms 2 and 4, (loklen

Block, Tonopah, Nev.

4-229.

CEirnncATE that notice remained posted

SIXTY days.

United States Land Office, at Carson City, Nev.,

Dee. 8, 1903.

I hereby certif}- that a notice, of which the attached

notice is a copy, of application No. 958, by the Tonopah

North Star Tunnel & Dev. Co., for a patent for the

Ivanpah Lode Mining Claim, remained conspicuously

posted in this office for the full period of sixty days;

that said notice was posted on tiie 14tli day of Sept.,

A. D. 1903, and remained posted until the 8th day of

Dec, A. D. 1903; that during- that time the plat of the

official survey No. 2053 of said claim remained in this

office, and that adverse claim has been filed, November

17, 1903, No. 121. 0. II. GALLUP,

Register.

U. S. Land Office, Carson City, Nevada,

July 13, 1904.

I hereby certify that the forgoing is a true and cor-

rect c()i)y of certificate that notice remained post^Ml

sixty days in mineral ai)plication No. 958, Ivanpah lode

Mining Claim now on fih^ in my office.

O. n. GALLUP,

Register.
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[Endorsed] : No. 771. U. S. Cir. Court, Dist. of Ne-

vada. Jerome P. Porter et al. vs. Tonopah North

Star Tunnel & Development Company. Ivanpah's Ap-

plication for Patent. Defendant's! Exhibit ^^F." Filed

July 15th, 1901. T'. J. Edwards, Clerk.

Defendmts' Exhibit "G."

MIZPAH INTERSECTION.

AMENDED AND ADDITIONAL CEETIFICATE OF

LOCATION.

Know all men by these presents: That the undersigned

citizens of the United States, has this 17th day of May,

1902, amended, located and claimed, and by these pres-

ents does amend, locate and claim, by right of the original

discovery and the location heretofore made, such deeds,

transfers or conveyances as may have been m.ade, and this

amended certificate made, filed and recorded as provided

by Federal law and by the laws of the State of Nevada,

now in force, and local customs and rules fifteen hundred

linear feet on this lode, vein, ledge or deposit, bearing

gold, silver, lead, copper and other valuable minerals,

Avith all its dips, angles and variations as allowed by law,

together with 300 feet on each side of the middle of said

vein at the surface, and all veins, lodes, ledges or deposits

and surface ground within the lines of said claim. This

said lode was originally located by D. R. Lewis and Chas.

J. Carr on tlie 2()th day of August, 1901, and named the

Dave Lewis Hope, by which name it is found of record



•^50 Jerome P. Porter el ciL vs.

in Book E. of Miiiini;' Locations, pages 123 and 124, Nye

County, Nevada, Il(^•ords. It is alro found in Book B,

page 119, Records of Tonopah Alining District, said

county and State. The name of tliis lode in future will

be the Mizpah Intersection. The date of this amended

location is made the ITth day of May, 1902. The name of

the amending locator is Jerome P. Porter. From this

discovery point at the discover}^ shaft there is claimed by

me 1000 feet in a southeasterly direction and five hundred

feet in a nortlnvesterly direction, along the course of said

lode or vein, the general course of this vein is N. 8° W.

by south 8° east. The discovery shaft or its equivalent

is situated upon the claim 800 feet south from the north

end center and exposes the ledge at a depth of fully ten

feet. Its dimensions are 5 by 8 by 10 ft. deep. This fur-

ther additional and amended certificate of location is

made and filed v.ithout waiver of any previously acquired

and existing rights in and to said mining claim but for

the purpose of correcting any errors or omissions in tlu^

original location or location certificate, description or

record, and for the purpose of securing the benefits of the

Act of the Legislature of the State of Nevada, approved

March 16th, 1897, and the amendments thereto; and of

conforming to the requirements of laAv, the amending lo-

cator hereto is the original locator or lawful grante(\ de-

riving title and right of possession by deed of conveyance.

This location is described by metes and bounds as follows,

to wit: Commencing at apex of hill at post or monument

and running north 8° >vest five hundred feet to center

end post, marked N. end center Mizpah Intersection,
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thence three hundred feet 8° south to the N. W. corner

post, marked N. W. corner, Mizpah Intersection, thence

seven hundred and fifty feet south 8° east to the west

center side line post marked W. center side line Mizpah

Intersection, thence 750 feet south 8° east to S. west cor-

ner post marked S. W. corner Mizpah Intersection, thence

three hundred feet east 8° north to south center end post

marked south center end line Mizpah Intersection, thence

three hundred feet east 8° N. to southeast corner post

marked S. E. corner post Mizpah Intersection, thence 750

feet north 8° west to east center side line marked E. cen-

ter side line, 3Ilzpah Intersection, thence seven hundred

and fifty feet noiLh 8° west to northeast corner post

marked N. E. corner post Mizpah Intersection, thence

three hundred feet west 8° south to north center end post

marked N. center end post Mizpah Intersection, thence

five hundred feet south 8'' east to the point of beginning.

Locator: JEROME P. PORTER.

Witness: J. D. LOTHROP.

R. A. VAUGHN.

Recorded at request of J. P. Porter, May 17, 1902, at

2 o'clock P. M. W. BROUGHER,

Co. Recorder.

By Thos. Warburton,

Deputy.

State of Nevada,

County of Nye,—ss.

I, W. J. Rice, County Recorder of Nye County, State of

Nevada, do hereby certify the foregoing to be a full, true
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and roiToet copy of Amondod and Additional Cortificato

of Location of Davo L(nvis Hope or ^lizpali Intcrsoction

]\Iinino- Claim, recorded on the ITth day of ^fay, 1!K)2, at

2 o'clock P. M., and as the same appears of record in Book

F of ^Mininp: Locations, paj^je 141, Nye Connty, Nevada,

Records. \Mtness my hand and ofRcial seal this 24th

day of November, 1903.

[Seal] W. J. RICE,

County Recorder, Nye County, State of Nevada.

By W. H. Cowan,

Deputy.

[p]ndorsed]: Abstract of Title of Dave Lewis Hope or

Mizpah Intersection Mining Claim. No. 771. I^. S. Cir-

cuit Court, Dist. of Nevada. Jerome P. Porter, et al.

vs. Tonopah North Star Tun. cK: Development Company.

Add. and Amended Certificate of Location of ^lizpah In-

tersection Claim, on pp. 3, 4, 5. Defendants' Exhibit "G."

Filed July 15, 1904. T. J. Edwards, Clerk.

Defendants' Exhibit ''H."

State of Nevada,

Nye Co.

Know (fl men by these presents, that L V. M. Tsli, have

this 10 day of October, 1901, locat(Hl 1500 I'miar ft. on the

Ivanpah Lode or vein or deposit, to<;ether with 300 ft.

on each side of the middle of tlie vein 700 ft. runnini:: soutli-

erly and 800 ft. running northerly from center of discov-

ery monument situated in Tonopli .Mining district, Nye
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County, State of Nevada, to wit, the south end of this

claim adjoins the north side line of the Mizpah Mine and

crosses a portion of the east end of the 7ucky Jim is situ-

ated on the west and nortliAvest slope of the high hill,

northeast of the Town of Tonopah known as the oclie peak.

Filed for record Jan. 8, 1902, at request of Geo. Coslett.

T. F. EGAN,
Dist. Recorder.

Recorded at request of T. F. Egan, Feb. 8, 1902, at 20

min. past 9 o'clock A. M.

W. BROUGHER,
Co. Recorder.

By Thos. Warburton,

Deputy.

Recorded in Book E of Mining Locations, page 241.

State of Nevada,

County of Nye,—ss.

I, W. J. Rice, County Recorder of Nye County, State of

Nevada, do hereby certify the foregoing to be a full, true

and correct copy of Location Notice of Ivanpah Mining

Claim, Tonopah, Nye County, Nev., recorded on the 8th

day of Feb. 1902, at 9 :20 o'clock A. M., and as the same

appears of record in Book E of Mining Locations, page

241, Nye County, Nevada, Records.

Witness my hand and official seal this 28th day of June,

1904.

[Seal] W. J. RICE,

County Recorder, Nye County, State of Nevada.

By W. H. Cowan,

Deputy.
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ADDITIONAL CERTIFICATE OF LOCATION.

The Tonopah North Star Tunnel and Development Com-
pany, a coi-poration, liereby declares and files this the ad-

ditional certiflcate of location of the Ivanpah Lode Mining
Claim situated in (he Tonopali Mining District, Nye
County, State of Nevada. Said claim v,as located on tlie

10th day of October, 1901, by Frank M. Ish, who filed hi«
certiflcate of location of said claim for record in the Tono-
pah Mining District and the County Recorder's office of
said Nye County, on the 8tli day of June, 1902. Said Ish
in locating said claim claimed seven hundred linear feet
in a southerly direction and eight hundred linear feet in
a northerly direction, from the point of discovery (wlii.h
is definitly described herein) along said lode and tl.ree hun-
dred feet on each side of the center thereof. That on the
15th day of July, 1902, the said Frank M. IsU, conveye<l
by good and sufficient deeds to the Tonopah Nortli Star
Tunnel and Development Company all his riglit, titl,> and
interest in and to said Ivanpah claim. That the Tonopah
North Star Tunnel and Development Company is n,.^^• the
owner of and in the sole possession of said mining claim.
That the said mining claim is now and always has ben
known as the Ivanpah. That the general course of this
lode and v.-in is a northerly and southerly dire.tion, and
has its strike, on a line equal distance from the side lines
thereof. That said claim is situated in section thirtv-five,

township three north, range forty-two E., M. I). M. Tiie
discovery cut is situated at a point north 3 degrees east

23 minutes west 11 .VIO feet from this location and dis-
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covery monument, and it is of the following dimensions.

Four feet wide, twelve feet face and fourteen feet in

length on the bottom. That said cut exposes said lode for

a depth of more than ten feet from the surface. All the

corners not otherwise hereinafter described, are marked

^by posts four inches square, four and one-half feet in

length and set eighteen inches in the ground, with a

mound of earth and stone not less than four and one-half

feet in diameter at the base and three feet in height, piled

up around the post. For a more complete and accurate

description of said claim, the field-notes of the survey of

said claim by S. K. Bradford made on the first day of

August, 1902, as hereinafter set out and signed by him on

this notice, as follows, to wit: Commencing at N. E.

Cor. No. 1 a pine post marked N. E. Co. No. 1 lyanpah

whence the N. E. Cor. Sec. No. 35 T. 3 N. R. 42 E. M. D.,

bears N. 11° 37' E. 1182.2 feet, thence south 3° 28' E. 750

feet to the E. side Cor. No. 2 a post marked E. side Cor.

No 2 Ivanpah 1500 ft. to B. E. Cor. No. 3 a post marked

S E Cor. No. 3. Ivanpah, thence 80° 37' W. 600 feet to

Sec. Cor. No. 4 a post marked S. W. Cor. No. 4 Ivanpah

whence Cor. No. 5 Sur. No. 2004 Lucky Jim lode bears N.

80° 11' E. 134 ft. thence N. 3° 23' W. 750 ft. to W. side

Cor. No. 5 a post marked W. side Cor. No. 5. Ivanpah

I'WO feet to N. W. Cor. No. 6 a post marked N. W. Cor.

No. 6 Ivanpah, thence W. 86° 37' E. 600 ft. to N. E. Cor.

No 1, place of beginning. A post marked Loc. Dis. Ivan-

pah in which a copy of this amended location certificate

is posted, is set at N. 3° 23' W. 700 ft. from the center of

the south end line of this claim. Said post is H ft. long
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4 ins. square, set 18 ins. in tlie ground, Avitli mound of

earth and stone 4 1/2 ft. in diameter at l)as(\ built up

around the stone 3 ft^^t in height. Cxround in conflict

with Luck}^ Jim not claimed by Ivanpah. This claim is

adjoined on the south by th(^ Silv(4' State and Mizpah

Lodes and on the west by the Lucky Jim and Mining

Chance Lode. Magnetic variation at all the corners is 16°

52' E. I hereby certify that the Ivanpah Lode was actu-

ally surveyed by me, and that the above description is

sufficient to identify the claim.

S. K. BRADFORD,

Surveyor.

In witness Avhereof the ^orth Star Tunnel and Develop-

ment Company, by its Secretary, duly authorized so to

do, has hereunto affixed its corporate name and seal.

(Signed) TONOPAH NORTH STAR TUNNEL

AND DEVELOPMENT COMPANY,

[Seal] By AV. J. HARRIS,

Its Secretary.

Recorded at request of Key Pittmau, Aug. 11, 1902, at

8 o'clock A. M.

W. BROUGHER,

Recorder.

By Thos. ^^'arbuvt()n,

Dei)uty.

Recorded in Book F of ^Mining Locations, pages 360 to

362.
'

I
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State of Nevada,

County of Nye,—ss.

I, W. J. Rice, County Recorder of Nye County, State of

Nevada, do hereby certify the foregoing to be a full, true

and correct copy of Amended and Additional Certificate

of Location of Ivanpah Mining Claim, recorded on the

11th day of August, 1902, at 8 o'clock A. M., and as the

same appears of record in Book F of Mining Locations,

page 360, Nye County, Nevada, records.

Witness my hand and ofiflcial seal this 28th day of June,

1904.

[Seal] W. J. RICE,

County Recorder, Nj^e County, State of Nevada.

By W. H. Cowan,

Deputy.

Frank M. Ish, to Tonopah North Star Tunnel & Develop.

Co.

This indenture, made the 15th day of July, in the year

of our Lord one thousand nine hundred and two, between

Frank M. Ish, the party of the first part, and Tonopah

North Star Tunnel and Development Company (a corpo-

ration) the party of the second part. Witnesseth : That

the party of the first i)art, for and in consideration of the

sum of one dollar, lawful money of the United States of

America, to him in hand paid b}^ the party of the second

part, the receipt Avhereof is hereby acknowledged, does

by these presents, grant, convey and quitclaim, unto the

said party of the second part, and to its successors and

assigns, all that certain (piartz cert Mining Claim, situ-
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ated in the Tonopali Minin«^ District, County of ^ye^ State

of Nevada, and bounded and descril)ed as follows, to wit

:

All that certain Mining Claim, known and recorded as the

"Ivanpah" Quartz Alining Claim, said claim being situ-

ated up(m the west slope of Oddie Mountain, about two

hundred feet below the summit, being the same located

by the grantor on the 10th day of October, 1901. To-

gether with all the metals therein and all the rights, privi-

leges and franchises thereto incident, appendant and ap-

purtenant or therewith usually had and enjoyed, and also,

all and singular, the tenements, hereditaments and appur-

tenances thereto belonging, or in anywise appertaining,

and the rents, issues and profiots thereof; and also all the

estate, right, title, interest, property, possession, claim

and demand whatsoever as Avell in law as in equity of the

said party of the first part, of, in or to the said premises,

and every part and parcel thereof, with the appurtenances.

To have and to hold, all and singular the said premises,

together with the appurtenances, and privileges there-

unto incident, unto the said party of the second part, its

successors and assigns forever. In witness whereof the

said party of the first part, has hereunto set his hand and

seal, the day and year first above written.

FRANK M. ISH. [Seal]

Signed, sealed and delivered in the presence of

KEY PITTMAN.
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State of Nevada,

Co 1111 ty of N^^e.

On this loth day of July, in the year one thousand nine

hundred and two, before nie Josiah R. Duffield, a notary

public, in and for Nye Count}^, State of Nevada, person-

ally appeared Frank M. Ish, known to me to be the same

person, whose name is subscribed to the within instrument

and he duly acknowledged to me that he executed the

same freely and voluntarily and for the uses and i3urposes

therein mentioned. In witness whereof, I have hereunto

set my hand and affixed my official seal at my office in

the county of Nye, the day and year in this certificate first

above written.

[Seal] JOSIAH R. DUFFIELD,

Notary Public, in and for the County of Nye, State of Ne-

vada.

Recorded at request of Key Pittman, Aug. 11, 1902, at

8 :05 A. M.

W. BROUGHER,

Oo. Recorder.

By Thos. Warburton,

Deputy.

Recorded in Book P of Deeds, pages 168 to 170.

State of Nevada,

County of Nye,—ss.

I, W. J. Rice, County Recorder of Nye Cbunty, State

of Nevada, do hereby certify that the foregoing is a full,

true and correct abstract of title of The Ivanpah Min-
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ing Claim, situated in Tonopah Miuiiio District, Nye

County, Nevada, Nye County, Nevada, as the same ap-

I)ears of record in my office. Witness my liand and of-

ficial seal, this 28th day of June, 1904.

[Seal] W. J. laCE,

County Recorder, Nye County, State of Nevada,

j
By W. II. Cowan,

Deputy.

[Endorsed]: Abstract of Title. Ivanpah Mining

Claim. No. 771. U. S. Circuit Court, Dist. of Nevada.

Jerome P. Porter et al. vs. Tonopah North Star Tun.

& Development Co. Defendants' Exhibit ''H." Filed

July 15, 1904. T. J. Edwards, Clerk.

Defendanfs Exhibit "I."

General Land Office. Mineral Certificate.

No. 38,138. No. 744.

The United States of America, To All to Whom These

'Presents Shall Come, Greetino-:

WheTeas, in pursuance of the provisions of the Re-

vised Statutes of the United States, chapter six, title

thirty-two, and legislation supplemental tlier(4o, there

liav(^ been deposited in the g(Mieral land ollice of tlu^

United States, the ])lat and ti(d<l-n()(es of survey and

the certificate. No. 744, of the Register of the land oHice

at Carson City, in the State of Nevada, accompanied by

other evidence whereby it ai)pears that the ^lontaua

Tonoi)ah Mining Company did, on the twcMity-second

day of December, A. I). 1903, duly enter and pay for
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that certain mining claim or premises, known as the

Lucky Jim Lode Mining Claim, designated by the Snr-

veyor-general as lot No. 2004, embracing a portion of

section thirty-five, in township three north of range

forty-two east, Mount Diablo Meridian, in the Tonopah

Mining District, in the County of Nye, and State of

Nevada, in the District of lands, subject to sale at Car-

son City, and bounded, described, and platted as follows,

with magnetic variation sixteen degrees and fifty-two

minutes east. Beginning at corner No. 1, from which

the northeast corner of section thirty-five, in township

three north of range forty-two east. Mount Diablo me-

ridian, bears north twelve degrees east two thousand

one hundred and sixty-six and seven-tenths feet distant.

Thence, first course, south six degrees and forty-one min-

utes west two hundred and ninet^^-eight and two-tenths

feet to corner No. 2. Thence, second course, south

twenty-four degrees and twenty minutes west two hun-

dred and seventy-five and six-tenths feet to corner No.

3. Thence third course, north eighty-four degrees and

forty-three minutes west six hundred and ninety-seven

and eight-tenths feet to corner No. 4 ; one thousand four

hundred and fifty-three and one-tenth feet to corner No.

5.

Thence, fourth course, north twenty-four degrees and

twenty minutes east five hundred and ninety-one feet

to corner No. 6, from which the center of discovery

monument bears south forty-seven degrees and nine min-

utes east four hundred and fifty-nine and one-tenth feet

distant. Thence, fifth course, south eighty-four degrees

and forty-three minutes east seven hundred and fifty
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feet to oornor No. 7; one thousand three hundred and

fifty-seven and fonr-tenths feet to corner No. 1; the

pla<*e of beoinnin^^-; said lot No. 2004, extending* one

thousand four hundred and forty and live-tenths feet

in length along said Lucky Jim vein or lode, and con-

taining eighteen acres and thirty-one hundredths of an

acre of land, more or less.

Now, Know Ye, that there is, therefore, hereby

granted by the United States unto the said ^lontana

Tonopah Mining Company, and to its successors and as-

signs; the said mining premises hereinbefore^ de-

scribed, and not expressly excepted from these presents,

and all that portion of the said Lucky Jim, vein, lode

or ledge, and of all other veins, lodes and ledges,

throughout their entire depth, the tops or apexes of

which lie inside of the surface boundary lines of said

granted premises in said lot No. 2002, extended down-

ward vertically, although such veins, lodes or ledges

in their doAvnward course may so far depart from a per-

pendicular as to extend outside the vertical side lines

of; said premises: Provided, that the right of possession

to such outside parts of said veins, lode or ledges shall

be confined to such portions thereof as lie between ver-

tical planes drawn downward through the end lines of

said lot No. 2004, so continued in tli(Mr own direction

that such planes Avill intersect such exterior parts of

said veins, lodes, or ledges. And ]U'ovided, further, that

nothing herein contained shall authorize the gi-antee

herein to enter upon the surface of a claim owned or

possessed by another.
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To have and to hold sa.id mining premises, together

with all the rights; privileges; immunities^ and appurte-

nances of whatsoever nature thereunto belonging unto

the said grantee above named and to its successors and

assigns forever; subject, nevertheless, to the above-men-

tioned, and to the following conditions and stipulations:

First.—That the premises hereby granted, with the

exception of the surface, may be entered by the pro-

prietor! of any other vein, lode or ledge, the top or apex

of which lies outside of the boundary of said granted

premises, should the same in its dip be found to pene-

trate, intersect, or extend into said premises, for the

purpose of extracting and removing the ore from such

other vein, lode or ledge. •

Second.—^That the premises hereby granted shall be

held, subject to any vested and accrued water rights

for mining, agricultural, manufacturing, or other pur-

poses, and rights to ditches and reservoirs used in con-

nection with such water rights as may be recognized

and acknowledged by the local laws, customs, and de-

cisions of the courts. And there is reserved from the

lands hereby granted, a right of way thereon for ditches

or canals constructed by the authority of the United

States.

Third.—That in the absence of necessary legislation

by Congress, the legislature of Nevada may provide

rules for working the mining claim or premises hereby

gTanted, involving easements, drainage, and other nec-

essary means to its complete development.

In testimony whereof, I, Theodore Roosevelt, Presi-
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dent of the United States of America, have caused these

letters to be made patent, and the seal of the general

land office to be hereunto affixed.

Given under mj hand at the city of Washington, the

third daj of March, in the year of our Lord one thou-

sand nine hundred and four, and of the Independence of

the United States, the one hundred and twenty-eighth.

By the President: T. KOOSEVELT.

[Seal] By F. M. McKEAN,

Secretary.

C. H. BBUSH,

Recorder of the General Land Office.

E. G. E. Recorded Vol. 381, pages 427 to 429, inclu-

sive.

[Endorsed] : No. 771. U. S. Circuit Court, District of

Nevada. Jerome P. Porter et al. vs. Tonopah North

Star Tunnel and Development Co. Lucky Jim Patent.

Defendants' Exhibit /'I'' Filed July 15, 1904. T. J.

Edwards, Clerk.

United States of America,

District of Nevada,—ss.

I, T. J. Edwards, Clerk of the Circuit Court of the

United States for the District of Nevada, do hereby cer-

tify that the above and foregoing is a full, true and cor-

rect copy of the original thereof now on file and of rec-

ord in my office. ^

In testimony whereof, I have hereunto set my hand

and affixed the seal of said court, at my oilice, in
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Carson City, this the 12th day of August, A. D. 1904, and

in the year of our Independence, the 129th.

[Seal] T. J. EDWARDS,
Clerk.

[Endorsed]: No. 771. U. S. Circuit Court, District

of Nevada. Jerome P. Porter et al. vs. Tonopah North

Star T. & D. Co. Certified Copy of Lucl^y Jim Patent,

Substituted for tlie Original Patent, which was Intro-

duced by the Defendant as Exhibit ^^I." Filed August

12, 1904. T. J. Edwards, Clerk.

Defendant's Exhibit "J."
'

4-462.

General Land Office. Mineral Certificate.

No. 38,139. No. 745.

The United States of America, To All to Whom These

Presents Shall Come, Greeting:

Whereas, in pursuance of the provisions of the Re-

vised Statutes of the TTnited States, chapter six, title,

thirty-two and legislation supplemental thereto, there

have been deposited in the general land office of the

United States the plat and field-notes of survey and the

certificate. No. 745, of the Pegister of the land office

at Carson City, in the State of Nevada, accompanied

by other evidence whereby it appears that the Montana

Tonopah Mining Compan}^, did, on the twenty-second day

of December, A. D. 1903, duly enter and pay for that

certain mining claim or premises, known as the TWangle
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Lode Mining Claim, designated by the surveyor-general

as lot No. 2074, embracing a portion of section thirty-

five, in township three north of range forty-two east,

Mount Diablo meridian, in the Tonopah Mining District,

in the County of Nye, and State of Nevada, in the Dis-

trict of lands subject to sale at Carson City and hounded,

described, and platted as follows, with magnetic varia-

tion sixteen degrees and fifty-two minutes east.

Beginning at corner No. 1, from which the northeast

corner of section thirty-five, in township three north of

range forty-two east, Mount Diablo meridian, bears

north eleven degrees and forty-eight minutes east two

thousand one hundred and sixty-nine and seven-tenths

feet distant. Thence, first course, south ten degrees and

nineteen minutes east five hundred and sixty-nine and

three-tenths feet to corner No. 2. Thence, second

course, south eighty-four degrees and fifty-three min-

utes west four hundred and seven feet intersect line 4-5,

the west side line, of survey No. 2053, the Ivanpah Lode

Claim; one thousand three hundred and eighty-nine and

nine-tenths feet to corner No. 3 of survey No. 2030, the

Campfire Lode Claim; one thousand four hundred and

thirty-six and seven-tenths feet to corner No. 4 of said

survey No. 2030; one thousand four hundred and eighty-

three and five-tenths feet to corner No. 3, situate on the

south line of the ^lidway location, unsurveyed, from

which discovery bears north sixty-six degrees and six-

teen minutes east two hundred and fifty-two and three-

tenths feet distant. Thence, third course, north ten

decrees and nineteen minutes west sixty-one feet inter-
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sect line 4-5, of said survey No. 2030, at north forty-fivo

degTees and fifty-two minutes west eighty and two-

tenths feet from corner No. 4, also intersect the north-

east end line of said Midway location, at north forty-

five degrees and fifty-two minutes west eighty and two-

tenths feet from the southeast corner of said location;

two hundred and seventy-one and four-tenths feet in-

tersect line 4-5 of survey No. 2#04, the Lucky Jim Lode

Claim, amended, at north eighty-four degrees and forty-

three minutes west five hundred and sixty-seven and

eight-tenths feet from corner No. 4; three hundred and

forty-three feet to corner No. 4. Thence, fourth course,

north seventy-six degrees and seven minutes east five

hundred and fourteen and two-tenths feet intersect line

1-2 of said survey No. 2030, at north forty-five degrees

and fifty-two minutes west sixty-seven and eight-tenths

feet from corner No. 2; one thousand one hundred and

thirty-five and nine-tenths feet intersect said line 4-5 of

survey No. 2053; one thousand four hundred and seventy-

two and five-tenths feet intersect line 1-2 of said sur-

vey No. 2004, at north six degrees and forty-one min-

utes east two hundred and ninety-one and seven-tenths

feet from corner No. 2, and from said corner No. 2, cor-

ner No. 3 of said claim bears south twenty-four degrees

and twenty minutes west two hundred and seventy-five

and six-tenths feet distant, one thousand four hundred

and eighty and three-tenths feet to corner No. 1, the

place of beginning. Expressly excepting and exclud-

ing from these presents all that portion of the ground

hereinbefore described, embraced in said mining claims
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or surveys Nos. 2004, 2030, and said :Midway location,

unsurvejed, and that portion of said survey No. 2053

in conflict with said survey No. 2004, and also all that

portion of said Triangle vein or lode, and of all veins,

lodes and ledges throughout their entire depth, the tops

or apexes of which lie inside of such excluded ground;

said lot No. 2074, extending one thousand four hundred

and eighty and three-tenths feet in length along said

triangle vein or lode; the granted premises in said lot)

containing four acres and sixty-hundredths of an acre*

of land, more or less.

Now Know Ye, that there is therefore hereby granted

by the United States unto the said Montana Tonopab

Mining Oompany, and to its successors and assigns, the^

said mining premises hereinbefore described, and not

expressly excepted from these presents, and all that

portion of the said Triangle vein, lode, or ledge, and

of all other veins, lodes, and ledges, throughout their

entire depth the tops or apexes of which lie inside of

the surface boundary lines of said granted premises iui

said lot No. 2074 extending downward vertically, al-

though such veins, lodes, or ledges in their downward

course may so far depart from a perpendicular as to

extend outside of the vertical side lines of said prem-

ises: Provided, that the right of possession to such out-

side parts of said vein, lodes, or ledges shall be con-

fined to such portions thereof as lie between vertical

planes drawn downward through the end lines of said

lot No. 2074, so continued in their own direction that

such planes will intersect such exterior parts of said
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veins, lodes, or ledges. And provided further, that

nothing herein contained shall authorize the grantee

herein to enter upon the surface of a claim owned or

possessed by another.

To have and to hold said mining premises, together

with all the rights, privileges, immunities, and appurte-

nances of whatsoever nature thereunto belonging unto

the said oraiitee above named and to its successors and

assigns forever; subject nevertheless to the above-men-

tioned and to the following conditions and stipulations.

First.—^That the premises hereby granted, with the

exception of the surface, may be entered by the pro-

prietor of any other vein, lode, or ledge, the top or apex

of which lies outside of the boundary of said granted

premises, should the same in its dip be found to pene-

trate, intersect, or extend into said premises, for the

purpose of extracting and removing the ore from such

other vein, lode or ledge.

Second.—That the premises hereby granted shall be

held subject to any vested and accrued water rights for

mining, agricultural, manufacturing, or other purposes,

and irio^hts to ditches and reservoirs used in connection
CD

with such water rights as may be recognized and

acknowledged by the local laws, customs, and decisions

of the courts. And there is reserved from the lands

hereby granted, a right of way thereon for ditches or

canals constructed by the authority of the United

States.

Third.—That in the absence of necessary legislation

by Congress, the legislature of Nevada may provide
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rules for working the mining claim or premises hereby

granted, involving easements, drainage, and other nec-

essary means to its complete development.

In testimony whereof I, Theodore Eoosevelt, President

of the United States of America, have caused these let-

ters to be made patent, and the seal of the general land

office to he hereunto affixed. (Hven under my hand at

tlie City of Washington, the third day of .March, in the

year of our Lord one thousand nine hundred and four,

and of the Independence of the United States, the one

hundred and twenty-eighth.

By the President: T. POOSEVELT.

[Seal] By F. M. :McKEAX,

Secretary.

C. H. BRUSH, \

Recorder of the General Land Office.

E'. G. E. Recorded ^V)l. 380, pages 445 to 448, inclu-

sive.

[Endorsed]: No. 771. U. S. Circuit Court, District

of Nevada. Jorome P. I'orter et al. vs. T()noi)ah North

Star Tunnel and Development Co. Triangle Lode Pat-

ent. Defendant's Exhibit "J.'' Filed July L5, 1904. T.

J. Edwards, Clerk.

United States of America,

District of Nevada.—ss.

I, T. J. Edwards, (Merk of tlie drcuit (^)urt of tlie

United States for the District of Nevada, do lieri^by

certify that the above and foregoing is a full, true
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and correct copy of the original thereof now on file and

of record in my office.

In testimony whereof, I have hereunto set my hand

and affixed the seal of the said court, at my office, in

Carson City, this the l'2th day of August, A. D. 1904,

and in the year of our Independence the 129th.

[Seal] T. J. EDWARDS,
Clerk.

[Endorsed] No. 771. U. S. Circuit Court, District of

Nevada. Jerome P. Porter et al. vs. Tonopah North

Star T. & D. Co. Certified Copy Triangle Lode Patent,

Substituted for the Original Patent, which was Intro-

duced in Evidence by Defendant as Exhibit ''J.'' Filed

August 12, 1904. T. J. Edwards, Clerk.

Defendants' Exhibit "C."

This indenture, made the 15th day of May, in the year

of our Lord one thousand nine hundred and two. Be-

tween David R. Lewis of Tonopah, Nye County, Nevada,

and Charles J. Carr of Berkeley, California, by his at-

torney in fact, David R. Lewis of Tonopah, Nevada,

the parties of the first part, and Jerome P. Porter of

San Francisco, California, the party of the second part,

Witnesseth: That the said parties of the first part, for

and in consideration of the sum of five thousand and

five hundred (|5,500.00) dollars, in gold coin of the

United States of America, to them in hand paid by the

said party of the second part, at or before the enseal-

ing and delivery of these presents; the receipt whereof
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is hei-vby ackiiowledgcxl, have j^^raiitod, baro^ained, sold

and conveyed and by these presents do grant, bargain,

s(>11 and r()nv(y unto th.e snid party of the second part,

and to liis lieirs jind assigns forever, all tl)at cin'tain

niiiu^ or mining claim sitnate, lying and bv'ing in tlie

said Connty of Nye and Stat(^ of Nevada and particn-

larly described as follows, to wit:

That certain claim or location located Angnst 2r)th,

I'OOl, in the nanus of Dave Lewis and Charles Carr,

the notice of vrhicli loc-ition is recorded in the office of

the Connty Recorder of said Nye Connty, in Book E.

of Min. Loc, at. page 123 and 4. The said mine or

mining claim is 1,500 feet in length by 600 feet in width

and is known as and called tlie lyewis Hope ^line, other-

wise sometimes called the Dave Lewis Hope ^Mine.

Sitnate in Tonopah ]\rining District.

Togetlier with all and singnlar the tenements, heredit-

aments and appairtenances tlierennto belonging, or

in anywise appertaining, and the reversion and rever-

sions, remained and remainder, rents, issnes and profits

thereof. And also, all the estate, right, title, int.^r-

est, property, possession, claim and demand whatso-

ever, as well in law as in eqnity, of the saiil jiarty of

Ihe first i)art, of, in or to the above-described ])remises

and every part and parcel thereof, with tlu^ appnrte-

nances.

To have and 1o hold, all and singular the abovi^-men-

tioned an.d described priunises, together Avith the ap-

])nrtenances, nnto tlie said party of the second ])art, his

heirs and assigns, forever.
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In witness whereof, the parties of the first part have

hereunto set their hands and seals the day and year

first above w^ritten.

D. R. LEWIS. [Seal]

Signed, sealed and delivered in the presence of:

R. A. VAUGHN.
J. D. LOTHROP.

HERMAN REISOHKE.

State of Nevada,

County of Nye,—ss.

On this 15th day of May, in the year one thousand

nine hundred and two, before me, L. O. Ray, Justice of

the Peace for Ray, Nye County, Nevada, personally

appeared D. R. Lewas, known to me to be the same per-

son whose name is subscribed to the within instrument,

and w^ho duly acknowledged to me that he executed the

same, freely and voluntarily, and for the uses and pur-

poses therein mentioned.

In witness whereof, I have hereunto set my hand and

alfixed my official seal, at mj^ office in Ray the day and

year in this certificate first above written.

[SealJ L. O. RAY,

Justice of the Peace, for Ray, Nye County, Nevada.

[Endorsed] : Deed. David R. Lewis and Charlie J.

Carr to Jerome P. Porter. Dated May 15, A. D. 1902.

Recorded at the request of J. P. Porter, on the 19th

day of May, A. D. 1902, 9 A. M., in liber "O" of Deeds,

pages 578/579', Records of Nye County, Nevada. W.
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Brouglior, Ooimty Kecordcr. By Tbos. Warburton,

Depiit.y.

No. 177. U. B. €ir. Court, Dist. of Nevada. Jerome P.

Porter et al. vs. Tonopah North Star Tunnel and De-

velopment Company. Defendants' Exhibit '^C' Filed

July 15, 1904. T. J. Edwards, Clerk.

In the Circuit Court of the United States^ Ninth Circuity

District of Nevada.

JEROME P. PORTER et al. \

TS. /

V No. 771.
TONOPAH NORTH STAR TUNNEL
AND DEVELOPMENT COMPANY,

| .

Respondent.

Order Enlarging Time to File Record on Appeal.

Good cause appearing there, it is hereby ordered

that the time in wdiich to file the record on appeal, in

tills cause, be and the same is hereby enlarged so as to

include the 28th day of August, 1905.

' THOMAS P. HAWLEY,
Judge.

Dated, July 28, 1905.

[Endorsed]: No. 77L U. S. Circuit Court, District of

Nevada. Jerome P. Porter et al. vs. Tonopah North

Star T. & D. Co. Order Enlarging Time to File Record

on Appeal. ImUhI July 28, 1905. T. J. Edwards, Clerk.
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In the Circuit Court of t\he United states, Ninth Circuity

District of Nevada.

JEROME P. PORTER et al.

vs.

^
No. 771.

TONOPAH NORTH STAR TUNNEL

AND DEIVELOPMENT COMPANY.

Order Enlarging Time to File Record on Appeal.

Good cause appearing thereof, it is hereby ordered

that the time in which to file the record on appeal in this

cause be, and the same is hereby, enlarged so as to in-

clude Friday, the first day of September, 1905.

THOMAS P. HAWLEY,
Judge.

[Endorsed]: No. 771. U. S. Circuit Court, District

of Nevada. Jerome P. Porter et al. vs. Tonopah North

Star Tun. & Devel. Co. Order Enlarging Time to File

Record on Appeal. Filed Aug. 26, 1905. T. J. Ed-

wards, Clerk.
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No. 771.

Complainants' Exhibit No. 14-.

T. J. E.

This card must be neatly and COr-Postmark of Delivering Office

rectly made up and addressed at butler
Jun

the post office whei-e the article is

registered. 6 p. m.

1902
The postmaster who delivers the^ NEY.

registered article must see that this And date of Delivery.

card is properly signed, postmarked

and mailed to the sender.

POST OFFICE DEPAETMENT.
Official Business.

Penalty of |300 for Private Use.

Return to:

Name of Sender, J. P. Porter.

Street and Number, ^
l i)06 Market St.

or Post Office Box.
J

Post Office at Han Francisco^

County . , State Cat

Form No. 1548.

KE(;iSTRY KETl PN RECEIPT.

Received from tlie Postmaster at Butler^ Xer.

(Delivering office.)

Registered Letter No. /J7i, from Butler, Ncv.

(OiHce of origin.)

Addressed to To The Secretary of Xortli Star Tunnel Co.

(Name of addressee.)
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Date ,190
'

(Date of Delivery.)

When delivery is p (JfjlctefV.

made to an agent of

the addressee, both (Signature Or name of addressee.)

addressee's name

and agent's signature

must appear in this
(gi^nature of addressee's agent.)

receipt.
°

A registered article must not be delivered to anyone

but the addressee, except upon the addressee^s written

order.

When the above receipt has been properly signed, it

must be postmarked Vv^ith name of delivering office and

actual date of delivery and mailed to its address, with-

out envelope or postage.

[Written across face:] San Francisco, Cal., Jul. 5,

9:30 A. M., 1902.

[Endorsed]: No. 771. U. S. Circuit Court, District of

Nevada. Jerome P. Porter et al. vs. Tonopah North

Star Tunnel and Development Co. Registry Receipt.

Complainants' Exhibit No. 14. Filed July 15, 1904. T.

J. Edwards, Clerk.

Complainants' Exhibit Uo. 17.

D. R. Lewis to R. B. Davis.

This indenture made the 28th day of June, in the

year of our Lord, one thousand nine hundred and two,

between D. R. Lewis of Tonopah, Nye County, State of

Nevada, the party of the first part, and R. B. Davis,

of the same place, the party of the second part, Wit-

nesseth, that the said party of the first part, for and in
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coii.^'idciT. (ion of tlic smii <;f diio (loll;:!-, liiwfnl inoiu'V

of tlio Uiiilcil States of AiiuM-ica. to liir.i in linnd ])in!l

Ijv flic said ])arty of tli(^ scmoiuI ]>ai't, tlio rc^ioijjt whoreof

is li('i'(4)y ackiio\vledu(Ml, does by tlu^sc presents orant,

bargain, sell, eonvcn' inid eonfiim inito the said ])arty

of tlie s(MM)nd ])a.rt, and to his Ikmi-s and jissii^ns forevei*,

all that certain lot, i)i(M-e <'r i)ar((d of land, situate in

the Tonoi)ah Minin^^ District, Connty of Xye, State of

Nevada, aiul bounded and particularly described as fol-

lov.'S, to v/ii: All his right, titU^ and interest in and to

that certain (jiiartz or lode claim, known and recorih'd

in said district and county, as the Dave Lewis Hope

quartz chiiin. Said claim lies on the west sid(^ of

Oddie Mountain, and was located by grantin^ on the

2Gth day of August, IDOl, togetlier v,'ith all di])S, spurs

and angles, and otlier lodes or veins a})exing within

said ground, togetlnr \vith all ;ind singul:ir the tene-

ments, hereditaie.ents, and api)urtenances thereunto be-

longing or in anywise a])})ertaining, and the i-eversiou

and reversions, remainder and remainders, rents, issues

and profits thereof. To have and to hold all and singu-

lar the said premises, together with the appurtenances

unto the said party of the second part and to his heirs

and assigns forever.

In witness wliereof the said ])arty of the first i)art

has hereunto set his hand and seal the day and year

first above written.

D. K. LEAYIS. [Seal]

Signed, sealed and delivered in the pn^sence of

KEY PITTM AN.
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State of Nevada,

roiintj^ of Nye,—ss. :

On this 30th day of June, in the year one thousand

liiiie hundred and two, before me, J. R. Duffield, notary

public in and for Nye County, State of Nevada, person-

all}^ appeared D. R. Lewis, known to me to be the same

person whose name is subscribed to the v/ithin instru-

ment, and he duly acknowledged to me that he executed

the same freely and voluntarily and for the uses and

purposes therein mentioned.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year iu this certifi-

cate first above written.

[Seal] J. R. DUFFIELD,

Notary Public.

Recorded at request of Geo. Bartlett, July 3, 1902, at

10 min. past 8 o'ck. A. M.

W. BROUGHER,

Co. Recorder.

By Thos. Warburton,

Deputy.

State of Nevada,

County ol Nye,—^ss.

I, W. J. Rice, County Recorder of Nye County, State of

Nevada, do hereby certify the foregoing to be a full,

true and correct copy of deed from D. R. Lewis to R. B.

Davis, recorded on the 3d day of July, 1902, at 8:10 A.

'M., and as the same appears of record in Book P of

Deeds, pages 6-8, 69, Nye County, Nevada Records.
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Witness my band and oiiicial seal this IGth day of

:May, 1904.

[Seal] W. J. RICE,

County Recorder, Nye County, State of Nevada.

By W. II. Cowan,

Deputy.

[Endorsed]: Certified Copy of I)e(Ml. E. D. Lewis to

li. B. Davis. Recorded at request of Geo. Bartlett, July

3, A. I). 1902, at 10 min. past 8 A. M., in book P of Deeds,

pages G8-69, Nye County, Nevada Records. Ys. Brouglier,

Recorder. By Tlios. AVarburton, Deputy.

No. 771. U. S. Cir. Court, Dist. of Nevada. Jerome

P. Porter et al. vs. Tonopah Nortli Star Tun. t^- Develop-

ment Co. Deed—Lewis to Davis. Complainants' Ex-

hibit No. 17. Filed July 15, 1904. T. J. Edwards, Clerk.
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In the Circuit Court of the United .States, Ninth Circuit,

District of Nevada.

JEROME P. PORTER, JOHN G.

JURY, THOS. W. CHANDLER, \

CHARLES J. CARR and Mrs.
]

MARY THOMPSON, /

Plaintiffs, f

vs. >

TONOPAH NOP-TH STAR TUNNEL \

AND DEVELOPMENT COMPANY
|

Defendant./

Petition for Appeal ancS Order Allowing Same.

Tlie above-named plaintiffs, considering themselves

ao-i^rieved by the decree entered herein on th 20th day

of February, 1905, in the above-entitled proceeding, do

hereby appeal from said decree to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, and they

pray that this appeal be allowed and that a transcript

of the record and proceedings and papers upon which

said decree was r.iade, duly authenticated, may be sent

to the United States Circuit Court of Appeals for the

Ninth Circuit.

GAROUTTE & COODWIN,

WELLES WHITMORE,

Attorneys for Appellants.
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Order.

And now, to wit, on t^,is 2~)t]i(l;iy of May, l!)!)."), it is

ordered that sjiid a])])('al bo a.llowod jis jn-ayod for, the

requisite assignment of errors liaving boon fih'd.

THOMAS P. IIAWLEY,

Judge.

'The bond on the above appeal is Iiereby fixed at five

hundred dollars i|500j.

THOMAS l\ HAWI.EY,

Judge.

[Endorsed]: No. 771. (Ircnit C^)urt of United Stat(^s,

Nintli Oircuit, District of Nevada. Jerome 1*. Porter et

al., Plaintilfs, vs. Tonoi)ah Nortli Star Tnumd and De-

velopment romi)any, Defendants. Appeal and Order Al-

lowing Appeal to United States Coui't of Appeals. Filed

May 25, 11)05. T. J. Edwards, Clerk.
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In the Circnit Court of the United States, Ninth Ciroiiit,

Dlsiriet of Nevada.

JEiEO'ME P. PORTEKi, JOHK G.

JUPvY, THOS. W. CHANDLER,
CHARLES J. CARR aud Mrs.

MARY THOMPSON,

;

Plain tills,

vs.

TONOPAH NORTH STAR TIUNNEL

AND DEVELOPMENT COMPANY
(a Corporation),

Defeiuumt.

Petition for Appeal and Order Allowing Same.

The above-named plaintiffs, considering themselves

aggrieved by the decree entered herein on the twentieth

day of February, 1905, in the aibove-entitled proceeding,

do liereby appeal from said decree to the United States

(^iicuit (\)urt of Appeals for the Ninth Circuit, and they

pray that this appeal be allowed and that a transcript

of th.e record and proceedings and papers upon which

s;iid decree vvas made, duly anthenticated, may be sent

to tlie United States Circuit Court of Appeals for the

Ninth Circuit.

WELLES WHITMORE and

GAROUTTE & GOODWIN,

Attorneys for Appellants.
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Order.

And now, to wit, on this 2t)tli day of May, liHI5, it is

ordered that said appeal be allowed as piaycMl for upon

the filing of a bond in the snni of five hundred dollars

($500), the requisite assignment of errors having been

filed.

THOMAS P. HAWLEY,

Judge.

[Endorsed] : Xo. 771. Circuit Court of Ignited

States, Ninth Circuit, District of Nevada. Jerome P.

Porter, et ah. Plaintiffs, v. Tonopah North Star Tunnel

and Development (^)nipany, Defendant. Appeal. Filed

May 29th, 1905. T. J. Edwards, Clerk. By H. D. Ed-

Avards, Deputy Clerk.
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In the Circuit Court of tJie United States, Ninth Circuit,

District of Nevada.

JEiKO'ME P. PORTER., JOHN G.

JURY, THOMfAS W. OHANDLEK,
CHARLES J. CARR and Mrs.

MARY THOMPSiON,
Plaintift'Sj

vs.

TONOPAH NORTtH STAR TUNNEL
AND DEVELOPMENT OOMPANYi
( a Corporation),

Defendant.

Bond on Appeal.

Know all men by these presents, that we, Jerome P.

Porter, John G. Jury, Thos. W. Chandler, Charles J.

Carr and Mrs. Mar}^ Thompson, as principals, and the

United States Fidelity and Guaranty Company, a cor-

poration, duly organized under the laws of the State of

Maryland and duly authorized to transact business in

the State of Nevada, as surety, are held and firmly

bound unto Tonopah North Star Ttinnel and Develop-

ment Company, a corporation, defendant named, in the

sum of five hundred (pOO.OO) dollars, to be paid to the

said Tonopah North Star Tunnel and Development Com-

pany, or its assigns, to which payment well and truly to

'be made, we bind ourselves and each of us; jointly and

severally; and our and each of our successors; represen-

tatives and assigns; firmly by these presents.
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Sealed witb our seals aud dated the 27tli dav of ^lav,

A. D., 1905.

Whereas, the above-uained plaintiffs, Jerome P. Por-

ter, John G. Jnry, Tlios. W. ( 'handler, diaries J. (\irr

and ]Mrs. Mary Tliompson, has tak(Mi an ap])eal to th(^

United States Circuit (Vvurt of Appeals, foi- the Ninth

Judicial Oirenit, to reverse the decree in the above-en-

titled cause by the Circuit Court of the United States,

Ninth Circuit, District of Nevada.

Now, therefore, the condition of the above obligation

is such that if the above-named plaintiffs shall prose-

cute said appeal to effect and answer all costs and dam-

ages if it shall fail to make its plea good, then this ob-

ligation shall be void, otherwise to remain in full force

and virtue.

In witness v.iiereof, the said United States Fidelity

and Guaranty Company, a corporation, liatli caused its

corporate name and seal to be hereunto affixed by its

duly authorized officer, the day and year above written.

THE UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY.

[Seal] By H. V. D. JOHNS,

Its Attorney in Fact.

r\n-m of bond and sulhciency of sni-ety apiJrovcMl.

THOMAS P. HAWLEY,
Judge.

[jMidoised
)

: No. 771. ('ircuit Court of United

States, Ninth (Mrcuit, District of Xeva(hi. Jerome P.

Porter, et al., Phiintiffs, v. Ton()i);ih Xoi'tii Star Tunnel
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and Development Cbmpany, Defendant. Appeal Bond.

Filed, May 2i9th, 1905. T. J. Edwards, Clerk. By H. D.

Edwards, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuit,

District of Nevada.

JEROME P. PORTEIR, JOHN G.

JURY, THOM'AS W. CHAiNDLER,

CHARLEB J. CARR and Mrs.

MARY THOMPSON,
Plaintiffs,

vs.

TONOPAH NORTH STARl TUNNEL
AND DEVELOPMENT COMPANY!
(a Corporation),

Defendant.

Assignment of Errors.

Come now the plaintiffs and appellants and present

this their assignment of errors herein, and say that in

the record and proceedings herein there is error in this,

to wit:

1. That the Circuit Court of the United Sitates, Ninth

Circuit, District of Nevada, erred in deciding this case

against the plaintiffs and in favor of the defendant.

2. That said Court erred in finding and deciding that

the location monument of the Dave Lewis Hope Claim

was located on the Hog Back near the summit of Mount

Oddie.



588 Jerome P, Porter ef ah r.<?.

3. That said Oourt erred in finding and deciding that

the location monument of the Dave Lewis Hope Claim

was not situated about 30O feet north of the cut near

the North Star shaft.

4. That the Court erred in finding and deciding that

on October 10, 1901, the ground then located by F. M.

Ish as the Ivanpah Claim was vacant public mineral

lands subject to locatiou.

5. That said Court erred in finding and deciding that

the locatiou made by F. M. Ish as the Ivanpah Claim

w^as a valid location.

6. That said Court erred in finding and deciding that

F. M. Ish, the locator of the Ivanpah Claim and the

owners thereof, fully complied with the law in making

said location and have the better right and title to the

ground covered by said location.

7. That said Court erred in finding and deciding that

the locator of the Ivanpah Claim could establish by

proof outside of the certificate of location all or any of

tlie essential facts required to make a valid location.

8. That said Court erred in finding and deciding that

the proof of such facts outside of the record certificate

are prima facie evidence of such other facts as are re-

quired to ibe stated in such certificate.

9. That said Court erred in finding and deciding that

the original notice of location can be filed and recorded

as provided by law within 90 days after tlie date of

location thereof, and can be called and considered a

certificate of location.

10. That said Court erred in finding and deciding ''if
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the locator is satisfied with his original notice he can

file same within 90 days and can call it his certificate of

location/'

11. That said Court erred in finding and deciding

that the defendant had proved all the necessary facts

entitling it to a patent.

12. That said Court erred in finding: and deciding

that the plaintiffs failed to establish by a preponder-

ance of evidence the validity of the Dave Levvis Hope

Claim, and that it in( hiv^-o r i
- ^icn of the ground em-

braced within the boundaries of the Ivanpah location.

13. That said Court erred in overruling the oibjec-

tion of the plaintiffs to and admitting in evidence the

verbal testimony of the witness^ F. M. Ish, giving his

recollection of the contents of the notice of location

made by him of the Ivanpah Claim, and in permitting

the following' question to be answered by said witness

in that regard: "Q. Can you state the contents of the

notice?"

11. That said Court erred in denying the motion of

plaintiffs to strike out from the testimony of the wit-

ness John McOune the purported statements made to

him by David Lewis, and in overruling the oibjection of

plaintiffs to any declarations made by said Dave Lewis,

to any person out of the presence of the co-locator or

of the plaintiffs in this action.

15. That said Court erred in permitting the witness

John McCune, over the objection and exception of the

plaintiffs, to answer the following question: Regarding

statements made to him by David Lewis concerning
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tlio moniiiiients pointed out to liim by David Lowis, to

wit: '"Now what did Lewis say about these three monu-

ments?''

10. Tliat said Court erred in permitting the witness

I^ri B. Curtis, over the objection and exception of

plaintiffs, to answer the following questions: ^'State

wliether or not you know the general reputation of

Charles J. Carr in tlie community in which he lives for

truth, honesty and integrity, answer yes or no?"

"State whether it was good or 'bad."

17. That said Court erred in permitting the witness

T. L. Oddie to answer the following question, over the

objection and exception of plaintiffs, to wit: ''Mr.

Oddie, how many fires in Tonopah did you hear con-

nected with Mr. Carr or suspicion talked about with

refrence to Mr. Oarr, if any?"

18. That said Court erred in permitting the witness

AV. J. Harris to testify, over the objection and exception

of the plaintiffs, to his other conversations with Dave

Lewis, and his examination of a purported time book

kept by said Dave Lewis, and the contents thereof.

11). That said Court erred in permitting the witness

1\. B. Davis to testify to the cou'versations and declara-

tions made by David Lewis over the objcM-tion and ex-

ception of the plaintiffs, in response to tlu^ following

question: ''Now state to the Court the substance of

that trip."

20. Tliat said Court erred in permitting the witness

I\. B. Davis to produce an account-book and testify to
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the items of said account in answer to the following

question, over the objection and exception of plaintiffs:

"I would like you to turn in this book, upon the back

of which is marked December 21, 1901, to February 28,

1902, to the accounts for the month of February. The

entry in first part of February. Now, commencing Feb.

2 see if there is any account of David Lewis," and admit-

ting said account in evidence.

21. That said Court erred in denying the motion of

plaintiffs to strike out from the record the statement of

the account of David Lewis with the witness R. B.

Davis, as follows, to wit: ^'A. David Lewis by McCune.

2-| lbs. of powder, 40c; i box of caps, 35c; 150' ft. of fuse,

4:0C.'^

22. That said Court erred in overruling the object-

tion to and admitting in evidence the amended certifi-

cate of location of the Ivanpah Claim, w^hicli was ad-

mitted and read in evidence and marked Defendant's

Exhibit ''E."

Whereas, by the law of the land said judgment ought

to have been given for the plaintiffs and appellants and

against the defendant and respondent, said appellants

pray that the decree and judgment aforesaid given and

entered lierein; by the said Circuit Court be reversed,

aniuilled and lield for naught, and that they, and each

of tlieni be restored to all things which liave been lost

by occasion of the said ruling, judgment and decree.

WELLES WHITMOEE,
GAROUTTIE & GOODWIN,

Attorneys for Appellants.
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[Endorsed]: No. 771. Circuit Court of United

states, Ninth Circuit, District of Nevada. Jerome P.

Porter et als., Plaintiffs, vs. Tonopali North Star Tunnel

and Development Company, Defendant. Assignment

of Errors. Filed May 25, 1905. T. J. Edwards, Clerk.

In the Circiiii Court of the Viiiied States^ Ninth Circuit Dis-

trict of Nevada.

JPlPvOME P. PORTER, JOHN G.

JURY, THOMIAB AT. CHANDLER,
CHARLES J. CARR and Mrs.

MARY THOMPSON,
Plaintiffs,

vs.

TONOPAH NORTH Sl^AR TUNNEL^
AND DEYELOiPMENT COMPANY
(a Corporation),

Defendant.

Assignment of Errors (Additional).

Comes now the plaintiffs and appellants and present

the following additional assignment of errors in the

record and proceedings herein which was inadvertently

omitted from the assignment of errors tiled on May 25,

1905:

23. Tiiat said Ccmrt erred in finding and deciding

that tlie plaintiffs are not, and never were, th(> owners.
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or in the possession, or entitled to the possession of any

part of that certain mining claim or premises situated,

lying and being in the Tonopah Mining District, Nye

County, State of Nevada, designated as the Ivanpah

Lode Mining Claim.

24. That said Court erred in finding and deciding

that Frank M. Ish and his grantees and successors have

been in actual, peaceable, quiet, open and notorious

possession since October 10, 1901, of the mining claim

and premises and area embraced within the boundary

liens of the "Ivanpah'' mining claim.

25. That said Court erred in finding and deciding

that the defendant is the owner (subject to the para-

mount title of the United States) and entitled to pos-

session of the premises and area described in the ap-

plication for patent for the said "Ivanpah" Mining

Claim, and tliat by itself, its predecessors in interest

and grantors, it has been such owner (subject to such

paramount title) by virtue of the location thereof, and

by virtue of compliance with the Acts of Congress and

customs of the Tonopah Mining District, by said defend-

ant, and its predecessors in interest and grantors, ever

since the 10th day of October, 1901.

26. That said Court erred in finding and deciding

that the plaintiffs have no estate or interesit or posses-
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sioii or ri^iiht of possession of, in or to any part or por-

tion of tlio said ^'Ivanpali'' Lode Minin*^ (Maim, aiid tliat

the plaintiffs' claim of any estate or int(^rest or ri;;ht as

ag'ainst any part or i)ortion of the said ''Ivanpah" Lode

Miniu<>- Claim is invalid and void.

NoAv come the attorneys for tlie plantilTs in the above-

entitled proeeedin«>- and petition that they may be al-

1ow(m1 to file the fore<>oino- additional assignment of er-

rors which, through inadvertence and mistake, was

omitted from the assignment of errors filed ^lay 25,

1905, and further petition that the same may be re-

ceived and considered as having been fihul on the said

25th day of May, 1905.

WELLES WHITMORE and

OAROUTTIE & GOODWIN,

Attorneys for Appellants.

And now, to wit, on this 2Tth day of ^Liy, 1905, it is

ordered that the aforesaid ])etition in' granted and it

is hereby granted, and that the foregoing assignment (vf

errors be filed as of May 25, 1905, providing the sanu^ be

file<l before or at the time of the filing of the bond.

THOMAS r. HAAVLKV,

Judge.
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[Endorsed]: No. 771. Circuit Court of United

Ktates, Ninth Circuit, District of Nevada. Jerome P.

O;*orter, et al., Plaintiffs, v. Tonopah North Star Tunnel

'and Development Company, Defendant. Assignment

^of Errors (Additional). Filed May 29th, 1905, as of

date May 25, 1905. T. J. Edwards, Clerk. By H. D. Ed-

'wards, Deputy Clerk.

In the Circuit Court of tJie United States, Ninth Circuit Dis-

trict of Nevada.

JEROME P. PORTER et al..

Complainants,

vs.

^
No. 771.

TONOPAH NORTH STAR T!UNNEL|

AND DEVELOPMENT COMPANY,
Respondent.

Clerk's Certificate to Transcript.

I, T. J. Edwards, Clerk of the Circuit Court of the

United States, Ninth Judicial Circuit, in and for the

Dstrict of Nevada, do hereby certify that the foregoing

411 typewritten pages numbered from 1 to 411, both

inclusive, are a true and full copy of the record and of

all proceeding's in the cause therein entitled.



59G Jerome P. Porter et al. vs.

I furtlier certify tliat the costs for making this record

aiuouiit to the sum of |283.G0, and tluit the same has

been paid by the complainants.

In witness whereof, I have hereunto set my hand and

the seal of said Circuit Oourt, at Carson City, Nevada,

this 30th day of Augnst, 1905.

[Seal] T. J. EDWARDS,

Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Tonopah North Star

Tunnel and Development Company (a Corporation),

Greeting

:

You are hereby cited and admonished to he and ap-

pear at a United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, within thirty days from the

date hereof, pursuant to an order allowing an appeal, of

record in the Clerk's Office of the Circuit Court of the

United States, for the Ninth Circuit, District of Nevada,

wherein Jerome P. Porter, John C. Jury, Thomas W.

Chandler, Charleys J. Carr and :\Irs. Mary Tliompson are

appellants, and, you are appellee, to show cause, if any

there be, why the decree rendered against the said appel-



Tonopali North Star Tunnel and Development Co. 597

lant8, as in tlie said order allowing appeal mentioned,

should not be corrected, and why speed}^ justice should not

be done to the parties in that behalf.

Witness, the Honorable THOMAS P. HAWLEY, United

States District Judge for the District of Nevada, this 28th

day of June, A. D. 1905.

THOMAS P. HAWLEY,

United States District Judge, Presiding in said Circuit

Court.

Copy received this 30th day of June, A. D. 1905.

CAMPBELL & METSON,

KEY PITMAN,

E. M. JACKSON,

Attorneys for Defendant.

[Endosed] : No. 771. United States Circuit Court of

Appeals, for the Ninth Circuit. Jerome P. Porter et al..

Appellants, vs. Tonopah North Star Tunnel and Develop-

ment Co., Appellee. Citation. Filed July 3d, 1905. T.

J. Edwards, Clerk United States Circuit Court, District

of Nevada.
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[Endorsed] : No. 1241. United States Circuit Court of

Appeals for the Ninth Circuit. Jerome P. Porter, John

G. Jury, Thomas W. Chandler, Charles J. Carr and Mrs.

Mary Thompson, Appellants, vs. Tonopah North Star Tun-

nel and Development Company, a Corporation, Appellee.

Transcript of Record. Upon Appeal from the United

States Circuit Court for the District of Nevada.

Filed September 1, 1905.

F. D. MONCKTON,

Clerk.
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r^OO ']<y(nii( l\ r<,rhr <l al. rs.

Complainants' Exhibit No. 3.

[EiidorsedJ : No. 771. \\ S. (Mr. (N)nrt, Dist. of Ne-

vada. Jeioinc IV IN)rt(M' vt al. v. Tonopali Noiili Star

Tun. and Devclo])'!. Co. lMi()t()iirai)]»ic N'icw of (Jronnil

in ('ontrov(M'sy. ( 'oni]dainants" Exhibil Xo. '^. IMlod

July 11, VMU. T. .1. Edwards, (Mork.

Xo. 1241. r. S. drcuil Courl cf Appeals loi- the

Nintli (Micuit. ('oni])lainants' Exhibit :>. Keeeived

SeiJtenilver 1, IIH)."). V. D. Monckton, Clerk.
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1)02 J< romr />. I'i,ii<r < ( ai r.s-

Complainants' Exhibit No. 5.

I

lOnlorsi (1
]

: No. 771. V. S. (1r. (Nmrt, Dist. n\' Ne-

vada. J(M()ine P. IN)it(M' <M al. v. 'P(nH(])ali Xoitli Star

Tuii. and I)('V(d. Co. IMiotc^i'ijdiic V'u'w ci' (liouad in

Conliovcisy. ('oinjdaiiiaiits' Exliiliit X<) .">. i'ilrd

.July 11 til, l!)l)4. V. .1. iMhvards, (Mcrk.

No. 1241. r. S. drcnit C'oiirt of ApjkmIs for tlr.'

Nir.lli di-ciiit. (\)in])laiiiaiits' Kxltibit T). KccciNcMJ

S^ ptoiiiltcv 1, IJMir). \\ 1). >roiickton, (1(slv.






